
Louisiana Board of Ethics
LaSalle Building - First Floor

617 North 3'd Street
Baton Rouge, Louisiana

December L8.2009
9:00 a.m.

GENBRAL

Appearances

G8. Appearance by the Division of Administrative Law in reference to the selection
of administrative law judges to serves on the Ethics Adjudicatory Board.

G9. Docket No. 07-609
Appearance in connection with a request for reconsideration of an advisory
opinion as to the propriety of a candidate for State Representative, District 94
amending a prior campaign finance disclosure report to reflect the receipt of a
personal loan rather than a contribution.

G10. Docket No. 09-377
Appearance in connection with consideration of a request for an advisory opinion on
whether an architecture firm that has entered into contracts with the State of Louisiana
through the Office of Facility Planning would be subject to the Code of Ethics.

G11. Docket No. 09-378
Appearance in connection with consideration of a request for an advisory
opinion on whether an architecture firm that has entered into contracts with the
State of Louisiana through the Office of Facility Planning would be subject to
the Code of Ethics.
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GL2. Docket No. 09-816
Appearance in connection with a request that the Board reconsider its decision
not to waive the $ 150 late fee assessed against Tracy Smith, for failure to timely
file a Legislative ER-5/09 lobbying report.

G13. Docket No. 09-935
Appearance in connection with consideration of a request for an advisory
opinion as to the propriety of the Office of Coastal Protection and Restoration
(OCPR) hiring a person whose spouse works for an engineering firm that has

contracts with the OCPR.
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G8. Appearance by the Division of Administrative Law in reference to the selection of
administrative law judges to serye on the Ethics Adjudicatory Board.
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General Item

Ethics Board Docket No. BD 2007-609
12n8t2009

RE:

Appearance in connection with a request for reconsideration of an advisory opinion as to the
propriety of a candidate for State Representative, District 94 amending a prior campaign finance
disclosure report to reflect the receipt of a personal loan rather than a contribution.

Relevant Statutory Provisions, Advisory Opinions:

l8:1505.1C, 18:1505.2I,andB)95-192,95-201,99-034,99-866,00-272,02-273,and04-184

Comments:

Representative Nick Lorusso was a successful candidate for State Representative, District94, rn
the April 5,2003 election. Rep. Lorusso originally reported the receipt of $30,000 in personal
funds as a contribution, rather than a loan. Rep. Lorusso stated that the $30,000 was erroneously
reported as a contribution. The Board has consistently declined to permit a candidate to amend
his report to change a contribution to a loan, since the amendment would result in the filing of an
inaccurate report. The Board rendered an opinion that Rep. Lorusso could not amend his report.
(KMA)

Recommendations:

Affrrm prior opinion rendered.
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2l-Dec-2007 04:22pn From-Johnsonf<yson Barrios I Yacoubian +150{5283030 I-434 p.00t/001 F-6d4\..,r (,
JoHNsoN, JoHxsoN, Bennros & l4ftouBIAN

A PROFESSTON^! [^w CORPORATToil

", 
-,i'J ii,'i$f,":J$iJft i r #,?f-1, o,

Telephone: (504) 528-300 I
Facsimile: (504) 52t-3030

WWW JJBYIJW.COM

IrilcuolAll J. LoRUSSo
l{JL@Ubylw.om

Decerrber 21, 2007

vIA FA)( 025-763;8780)
Louisiana Board of Ethics
ATTN: KathleenAlle,n
2415 Quail Drive, Thfud Floor
Baton Rouge, I*A 70808

RE: Docket# BD 2007-609

Dear Ms. Allen,

As we previously discussed, I would like to rEquest a hearing before the Louisiana Board
of Ethics for reconsideration of its decision in the above referenced Ealter. Howwer, I have not
received a hearing date to appear before tlre Board.

As a resul! I would greatly appreciate it if you would advise me of the procedrues for
formally placing this matter on the Board's docket, as well as the available dates for such a
hearing. Thank )lou for your assistance in this matter and Merry Cbrisruas!

Sincerely,

DEC-2L-2047 15:3A +7544528'3A39 9AZ
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\ ., srArE oF LoursrANA
DEPARTMENT OF STATE CIVIL SERVICE

LOUISIANA BOARD OF ETHICS
2415 OUAIL DRIVE

THIRD FLOOR
BATON ROUGE, LA 70808

(225) 763-8777
FAX: (2251 763-8780

1 -800-842_6630
www.ethics.state.la.us

Septernber 14,2007

The Honorable Nicholas J. Lorusso
Johnson, Johnson, Barrios & Yacoubian
701 Poydras Street, Suite 4700 .

New Orleans. LA 70139-7708

Re: Ethics Board Docket No. 2007-609

Dear Representative Lorusso:

The Louisiana Board of Ethics, acting as the Supervisory Committee on Campaign Finance
Disclosure, at its September 13,2007 meeting, considered your request for an advisory
opinion concerning the propriety of you amending your l0-P campaign finance report filed
in connection with your campaign for State Representative, District 94 in the March 10,2007
election. You stated that you erroneously listed S30,000 in personal funds as a contribution
to your campaign, rather than a loan.

The Board concluded, and instructed me to inform you, that the Campaign Finance
Disclosure Act would prohibit the amendment you described. Because you originally
reported the funds as a contribution, repayment is not allowed. The amendment and
repayment would result in a violation of the Campaign Finance Disclosure Act, since the
information would have been inaccurately reported at a time it was pertinent to the voters.

The Board issues no opinion as to laws other than the Campaign Finance Disclosure Act.
If you have any questions, please call rne at (800) 842-6630 or (225) 763-8777.

Sincerely,

LOUISIANA BOARD OF ETHICS

\,\(--.\Al--
Kathleen M. Allen
For the Board

EB:KMA

AN EQUAL OPPORTUMTY EMPLOYER
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5045962386

NICHOLAS J. LORUSSO
NJL@jjbylrw.com

lonnton lonnSon 0l :41:37 p.m. C8-?8-2007

fl\-t
tt6
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Lr
()

JonusoN, JoHNsor{, Blnnros & YAcoUEIAN
A PRoFEssrolrAL LAw coRPoRATtoN

70I PO'YDRAS STREET, SUIIE 47OO

NEW ORLEANS. LOUISIANA 70I39.770t
Telephone: (504) 528-300 I
Facsimilc: (504) 528-3030

WWW. JJBYL.AW.COM

August 28,2007

Louisiana Board of Ethics
ATTN: Kathleen Allen
2415 Quail Drive, Third Floor
Baton Rouge, LA 70808

f;
\.J

:..
+)
(-)

RE: Request For Correctiotlcof
Clerical Enor

Dear Members of the Louisiana Board of Ethics,

It has recently been brought to my attention that I made a clerical error on a Carrdidate's

Report during my candidacy for the District 94 State Representative seat. As a result, I am

requesting your permission to correct my report.

Specifically, on February t l, 2007, I wrote a personal check out of my private checkrng
account in the amount of $30,000.00 to my campaign fund. (A copy of this cancelled check has

been requested and rvill be provided upon receipt) The amount of my personal check rvas duly
recorded on the Summary Page of my "10'o Day Prior to Primary" report (See Exhibit #1, p. 3,
"special Transactions," Line 2l). However, this 530,000.00 was erroneously listed on Schedule

A-l as a contrnbution (See Exhibit #1, p. 4), when in fact it should have been properly desigrrated

as a personal loan to my campaign fund on Schedule B.

Therefore, I respectfully request that I be allowed to file a Supplemental Candidate's

Report to properly reflect on Schedule B that the $30,000.00 personal check I wrote out of my
pnvate checking account was in fact a loan, instead of a contribution.

Finally, I would greatly appreciate it if you would place this request on your September
13. 2007 agenda- If you have any questions, please do not hesitate to contact me. Thank you in
advance for vour consideration in this natter,

Sincerely,

kil*?=-l
Enclosures

AUG-28-2EA? I514L 58459623Er6 9,4't P.At
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w 1999-034
Created By: Sylvia Scott on 03/04/99 at 04:30 PM
Category: Campaign Finance Advisory Opinions
Caption:
Dismissed Document:

Februarv 12.1999

Mr. Bryan "Scott" Linzay
13524 Highway 28 East
Deville, LA71328

Re: Ethics Board Docket No. 99-034

Dear Mr. Linzay:

The Louisiana board of Ethics, at its February 11, 1999 meeting, considered your
correspondence concerning your 10th day prior to the October 3, 1998 primary election
campaign finance disclosure report, filed on September 21, 1999. On that report, you
showed personal contributions to your campaign totaling $369.66. On October 9, 1998,

you submitted an amendment to that report, changing your $369.66 in contributions to
loans. You asked the Board to accept your amendment.

The Board instructed me to inform you that the amendment you submitted would not be

accepted. You may not change the category of funds previously reported as contributions
after the election. Acceptance of the amendment would result in a violation of the

Campaign Finance Disclosure Act since you would have inaccurately reported the

information at a time it was pertinent to the voters.

If you have any questions, please call me at (225) 922-1400.

Sincerely,

LOUISIANA BOARD OF ETHICS

Maris LeBlanc McCrorv
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,w 1999-866
Created By: Sylvia Scott on'12117199 at 08:40 AM
Category: Campaign Finance Advisory Opinions
Caption:
Dismissed Document:

December 13. 1999

Mr. Douglas R. Cooley, Treasurer
Louis Martin Estes Campaign
P. O. Box 4753
Lake Charles. LA70606

Re: Ethics Board Docket No. 99-866

Dear Mr. Cooley:

The Louisiana Board of Ethics, at its December 9, 1999 meeting, considered your request

for an opinion concerning the propriety of amending a campaign finance disclosure report
frled prior to the October 23, 1999 election. You stated that you were the treasurer for
Louis Martin Estes, a candidate for Calcasieu Parish Police Jury, and that you reported
the candidate's use of $5,000 of his personal funds as a contribution, rather than a loan.

The candidate has now collected contributions from others and has about $2,500 left in
his campaign account. You asked whether you could amend his report to change the

contribution to a loan so that he could be repaid a portion of the personal funds used.

The Board, with Judge Guidry dissenting, instructed me to inform you that such an

amendment would not be allowed. You may not change the category of funds previously
reported as contributions after the election. An amendment would result in a violation of
the Campaign Finance Disclosure Act since the information would have been inaccurately
reported at a time it was pertinent to the voters.

If you have any questions, please call me at (225) 922-1400 or (800) 842-6630.

Sincerely,

LOUISIANA BOARD OF ETHICS
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w 2000-272
Created By: Shemeka Johnson on 06/08/2000 at 11:55 AM
Category: Campaign Finance Advisory Opinions
Caption:
Dismissed Document:

April 17,2000

Ramona Turner
45147 Teddy Babin Roa4 Apt. 16

St. Amant,LA70774

Re: Ethics Board Docket No. 2000-272

Dear Ms. Turner:

The Louisiana Board of Ethics, at its April 14, 2000 meeting, considered your request for

an advisory opinion concerning the propriety of amending a campaign finance disclosure

report filed prior to the October 23, 1999 election. You stated that you were the treasurer

for Harold Marchand, a candidate for Ascension Parish President, and that you reported

the receipt of funds from Mr. Marchand to his campaign as a contribution, rather than a

loan, using the same procedure that the treasurer before you had utilized. You asked

whether you could amend his report to change the contribution to a loan.

The Board concluded, and instructed me to inform you, that such an amendment would

not be allowed. You may not change the category of funds previously reported as

contributions after the election. An amendment would result in a violation of the

Campaign Finance Disclosure Act, since the information would have been inaccurately

reported at a time it was pertinent to the voters.

If you have any questions, please call me at(225)922-1400 or (800) 842-6630.

Sincerely,

LOUISIANA BOARD OF ETHICS

Kathleen M. Allen
For the Board
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Created By: Claudia Holland on O512012002 at 10:10 AM
Category: Campaign Finance Advisory Opinions
Caption:
Dismissed Document:

May 10, 2002

Dominic O. Weilbaecher
621Daniel Street
Kenner, LA70A62

Re: Ethics Board Docket No.2002-273

Dear Mr. Weilbaecher:

The Louisiana Board of Ethics, acting as the Supervisory Committee on Campaign

Finance Disclosure, at its May 9, 2002 meeting, considered your request for an advisory

opinion concerning amendments to your campaign finance disclosure reports. You were

a successful candidate for Councilman-at-Large, Division B, City of Kenner in the April
6,2002 election.

The Board concluded, and instructed me to inform you, that you are not allowed to amend

your reports to change the contributions you reported to loans. You may not change the

category of funds previously reported as contributions after the election. An amendment

would result in a violation of the Campaign Finance Disclosure Act, since the information

would have been inaccurately reported at a time it was pertinent to the voters.

The Board also concluded that the amendments you proposed to your special reports were

not necessary. The only expenditures which must be reported on special reports are those

made to persons required to file campaign finance reports who endorse candidates

(typically political committees). Further, expenditures are reported according to the date

paid or billed.

Finally, the Board instructed me to inform you that the amendment to your 1Oth day prior

to the primary election campaign finance disclosure report to add your qualifying fee as

an expenditure would be accepted.

If you have further questions, please call me at(225)922-1400 or l-800-842-6630.
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Created By: Kathleen Allen on 04lO8l2OO4 at 04:05 PM
Category: Campaign Finance Advisory Opinions
Caption:
Dismissed Document:

April 12,2004

A. R. Sims
339 Marion Sims Rd.
West Monroe. LA 71292

Re: Ethics Board Docket No. 2004-184

Dear Mr. Sims:

The I-ouisiana Board of Ethics, acting as the Supervisory Committee on Campaign

Finance Disclosure, at its April 8, 2004 meeting, considered your request for an advisory
opinion conceming the propriety of you amending your 10-P campaign finance report
filed in connection with your campaign for Ouachita Parish School Board, District C in
the April 5,2003 election. You stated that you incorrectly reported the personal funds

used in connection with your campaign as a contribution, rather than a loan.

The Board concluded, and instructed me to inform you, that the Campaign Finance

Disclosure Act would prohibit the amendment you described. Because you originally
reported the funds as contributions, repayment is not allowed. The amendment and

repayment would result in a violation of the Campaign Finance Disclosure Act, since the
information would have been inaccurately reported at a time it was pertinent to the voters.

Section 1505.21of the Campaign Finance Disclosure Act sets fonh the appropriate uses

of surplus campaign funds. The enumerated acceptable uses include returning funds to
contributors on a pro rata basis, contributing to other candidates - up to their limits,
contributing to political committees or political parties, expending funds to support or
oppose ballot issues, making charitable contributions as provided in 26 USC 170(c), or
making contributions to a charitable organization as defined in 26 USC 501(cX3). The

Board issues no opinion as to laws other than the Campaign Finance Disclosure Act.

If you have any questions, please call me at (800) 842-6630 or (225) 763-8777.

Sincerely,
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General Item

Ethics Board Docket No. BD 2009-377
12n8t2009

RE: Appearance in connection with consideration of a request for an advisory opinion on
whether an architecture firm that has entered into contracts with the State of Louisiana throush
the Office of Facility Planning would be subject to the Code of Ethics.

Relevant Statutory Provisions, Advisory Opinions: 1102, ll13

Comments:

FACTS: The Division of Administration, Office of Facility Planning and Control (FPC) requests
an advisory opinion on whether or not Washer Hill Lipscomb Cabaniss Architecture (Washer
Hill) an architecture firm that has entered into a contract with FP&C to be the designer on the
New Clinical Research Facility, LSU Pennington Biomedical Research Center (Pennington
Project). As designer, Washer Hill is the representative of the owner and has the authority to act
on behalf of the Owner during the construction phase of this project. As designer of record,
Washer Hill's duties include, conducting site visits to evaluate the progress and the quality of the
Contractor's work, conducting regular progress meetings, preparing and distributing minutes, and
submitting monthly status reports with each pay request, verifuing that the Contractor's
Application for Payments reflects the status of work and the stored material, and recommending
and preparing change orders to the contract. Michael Hill is a principal in Washer Hill. TTM
submitted a bid for roof repair work on the Pennington Project. TTM was once owned by
Michael Hill but was sold to the sons of Michael Hill. TTM withdrew their bid submission;
however, the FP&C requests that the Board still render the opinion since TTM is requesting the
return of its bid bond and the Board's opinion is necessary to decide that issue.

ISSUE #l: Is the request for an opinion moot since TTM withdrew their bid submission. IS FPC
entitled to an opinion on this scenario in order to determine if TTM should receive a refund of
the bid bond. Is FPC an "affected person" under the Code.

ANALYSIS: FPC states that it still desires an opinion be rendered regarding TTM since a

determination that TTM could not bid on the project under the Code would provide guidance to
FPC in making a decision as to pursuing the bid bond. Further, FP&C argues that an advisory
opinion on the issue would be consistent with the primary objective of the Code by delineating
situations that present too great a danger of a conflict of interest occurring. The FP&C may be
faced with the same type of situation again and it requires the guidance of the Board as to how to
handle these situations. Further, rendering the opinion will allow the Board to clarify its position
on who is a public servant under the Code. Section 601 of the Rules for the Board of Ethics
provides that the Board will only render advisory opinions to "affected persons." "Affected
person" is defined in the Board's Rules as "any person or govemmental agency, or the authorized
representative of such person or agency with a demonstrable and objective interest in the Board's
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interpretation, construction, and application of any law within the Board's jurisdiction." The staff
recommends that the Board decline to issue the advisory opinion since the withdrawal of the bid

renders this issue moot.

ISSUE #2:Michael Hill is a principal in Washer Hill. His sons own TTM roofing. [s there a

conflict of interest if TTM is awarded a contract on the Pennington Project when Washer Hill is

the design architect. Section I I l3 of the Code prohibits a public servant, or member of such

public servant's immediate family, or legal entity in which he has a controlling interest from

bidding on or entering into any contract, subcontract or other transaction that is under the

supervision or jurisdiction of the agency of such public servant. "Controlling interest"is an

interest in a company either held individually or collectively by a member of his immediate

family member that exceed s 25o/o. TTM Construction is wholly owned by Terence and Travis
Hill. Each has a 50% ownership interest.

ANALYSIS: Since TTM Construction is a legal entity in which Michael Hill's immediate family
own a controlling interest, it would be prohibited from bidding on or entering into a contract

under the supervision and jurisdiction of Washer Hill. (AMA)

Recommendations: Decline to render the advisory opinion since the issue is moot now that the

bid has been withdrawn.
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State of n,ouigiana
Divirioo of Adminirtterion

OFFICE OF GENERAL COUNSEL
March 25,2W

Louisiana Ethics Adminigration program

P,O. Box 436t
Baton Rouge, Louisiana 70t21

RG! Rcquat for Advbory Oplnioo on ProJccl cntltlcd lfnrricras Gurtrv
Rchtcd Rrprirq Pcnairgtor Bbocdlcrl Rcrcrcb Ctr. Glt{09-0t-

ORIIG Perl I

To: Membcn of Louisiana Ethics Administration prognm

Thc Division of Adminisration, Office of Facility Planning and Control (FP&C)
rcqucsts an dvisory opinion on the fotlowing mattcr that has rcccntty comc lo our ancndon.
Bccausc this mattcr involves roof rrpair as a asult of Hunicanc Gusav, time is of rhc csscncg
and if thcrc is anything that can bc done to expcdia this mattct, ir would be appreciatcd

- According to the records of the Louisiaru Sccrerary of Statc onc of the principal
mcmbcs of Washsi Hill Lipscomb Cabaniss Archirccrurq LLC (WULC) is Michacl W. Hill.
on November 17, 200t, WHLC entered inlo a conrract with FPiC ro bc thc dcsigrrr on the
above<ntitled pmjcct-

. _ According to the Louisiana Capital lmprovcrnent Projecs Proccdural Manual for Design
and Constnrction - 2(X)6 Edition, as thc dcsigncr, wHtC is ihe rcprescnutivc of thc Owncr ana
has the "authority to act on bchalf of thc O$rrE . drring tlrc Construction phasc of this projccr
As th designcr of record, wHLC's duries includc, brl arc not limitcd. to:

conducting site visits to cvatuate progtcss and quality of thc contractor's work.
As_such, thc dcsigncr "shall endeavor to guard the owncr against dcfecrs and
deficicncics in thc Wort of rhe contractors'.:l
conducring regular prcgrcss meetingl preparing and distributjng minutcs, urd
submitting monthly staus Gports with cach pay rcqu€sl;
vcrifying that thc contractor's Application for payrncnts rcflccts the statu of
wort and thc stored matcrial. This vedficuion requires that thc desigrer asscrt

' Lor'risiana Crpital lmprovemcnr Prcjccs Proccdrral Moual for Dcsign and Consanrtion - 20(b Edirion.-p, l3

Otlice of Gcneral Counsel ' Post (Xlice Box 94095 . Baron Rouqc, buisirne 70804-9095
claiborne Burldiry . l20l N. ,jrd Strect . suite ?-21 | . Baton fiouge, Loursiana 70g02

(223\ 342-7134 . Fax (225) 219-?572
,\n Etlual ()pg:mrrury Emplol.er

b.
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Pagc 2 of t

thal thc work ard stocd matcriah, to the best of his krcwlcdgc. ilrc coriplctc,
acceptable and in accordance with thc contrrt documcnts; andd. Recommerding urd prcparing change odcn to ths contrc,t

On February 26, 2009, bi& wcrc opcncd on the Hunicanc Custav Rclatcd Rcpairs
Projccr Thc apparent low biddcr was TTM cbrutruction companl LLc ffnvo.

According to thc records of thc Louisiana Sccretary of Statc, prior !o June 3, 200t,
Michacl w. Hill, Travis c. Hill ard rcntnce w. Hill wer: mcmbcs of rrM. on Junc a, 20ot:
Michel w. Hill tendcrcd his 5l% mcmbcrship in TTM ro Travis and Tenercc Hill. At pres€nr,
the sole membcn of TTM. according to thc'sccretary of Slatc. arc Travis and Tcmncc Hill.
Travis and rcnencc Hilt (TTM) arc thc soru of Michaci w. Hill (wHLc).

on March 24,2C/J'9, a lcncr was scnt to TTM and WHLC rrqucrting rha rhcy cxrcnd rhc
deadline for a'rvarding thc contrac to it by thifiy (10) days whilc wc scck-an opinion from thc
Ethicr Administration

o
o

- 
Wc reqrrst an advisory opinion from rhe Louisiana Ethics Adminbtr.tion as to thc

following:

( I ) Un&r Louisiana Rcvised Statutc 42:ll02,a "public scn arr' is dclincd as a *public
employee" or an "clcctcd official', and a .prblic cmployce is dctirrd as *anyonc,
yhcthcr compensalcd or nof, who is...(c) engagcd in the performancc of a govcrnmcntai
ftrnction." Prcvious case taw ard advisory opinions have indicatcd tha this definition
applics t'o contr4tot3z Bas.d upon the durici of thc archircct as dcfirFd above, uould
Washcr Hill Lipscomb Caboniss Architcctnrg ttC, Ue considend a public sewurt under
rhc Code of Govcmrncntal Ethics?

(2) Undcr Louisiana Rcviscd Statutc 42:lltl, no pubtic scrtantor mcmbcr of such s
public sewant's immediate family 'shall bid on or entcc into I cong1st ... that is undcr
the supewision or jurisdiction oi the agsrcy of such public scwad". An immediare
family membcr, undcr the Statc Ethics C6dq includcs 

"tiiUt- 
of public scwan6. Bas€d

upon ftc fets described abovg can TTM Construction Company, Lrc bid on or cont1ect
with Frility Planning and Conuol wlren Waslrcr Hill tips;omb Cabaniss Archircrure,
LLC is thc dcsigrrer of rccord?

(3) Undcr Louisiana Rcviscd Satutc a2:lll\ m public scwant strall participatc in a
transaction involving the govcrnrnenul cntity in which any of his '.immcdiaic hmily

1 
See Coara&rioa oa Erhkt 

7 -r!-cor1,,423 so.2d 695 (r... App. r cir. r9r2) h rr t Dotet smltr r.soa Inc.,Ethics Board Docka No: 200,t.3i6
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m€mbcm' has a substantial economiC intcrest. Bascd upon thc information abovc, can

Wastrer Hill Lipcomb Cabaniss Architccture, LLC, provide design scrvicer to F*ilily
Planning & Control when TTM Constnrtion Company, LLC is thc lowcst rcsponsive

biddcr?

If you nccd any furtlrcr information on ttrsc issucr' plcasc conl:rc! mc'

Sirrcqtly,
t-, f)(/o'*Cil*

Panrelr Millcr Pcrkinr
Gcncrd Corutscl

PMP/JB/cb

c: washcr Hill Lipscomb Cabaniss Architccture, LLC
TTM €onstruction Company, L.L.C.

o
o
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$tatr of Louigiana
Divition of Adminirtturion

OFFICE OF GENERAL COUNSEL

April29,2009

-&-HaNP 
pELTVERY

Loutsiana Ethics Administration program
P.O. Box 436t
BatonRouge,LA 70t21

RE: New clinical Rescarch Fciliry, LSU penningron Biomcdical Rcscarch centcrprojccr No. l$609-06S-0t; anj
Hurricane Gus0rv Retatcd Rop"rrc panningron Biomcdicar Rcscarch ccnrcr,ct9{OgOe-ORM, pan I

To Whom lr May Conccm:

This latcr is in-responsc to the rccent lenc,rs rcgarding to thc abovc. refcrrnccd ,,liltr.submit.d to rhis Board.by.virr- w;;t,];., y*F Hiil Lipscomb cabaniss Archirccrurc,LLc (wHtc) and Michacl Hill, Altl';ti"- - nt Louisian-a'nrc-ii,o"." Associarion (AtA),and rhe Louisiana Associarion oi c,cneJc;;;""* (AGc).

Prior to discussing thc 
.issucs prcscnted, rhe Division of Administrarion, oflicc of FacilitvPlannins and contror (F-p&c) *;i iil.,;,n"tc.t"r,,rr" ilil;lr-win rowards ,,,y orthesc cntitier' FP&c's main tui..ti"o i" itir-t"q*" is thc sarne as rha of rhc Erhics Board. Ir isto cnsu' "impartiality, fairrrss-and.q,"riii 

"itt,ncnr row'rd thosc dcaring with govcrnrnenr;assuriance thu dccisions of public- impon *. *irr mt be influcnccd by private considcrations;rnainrenancc of pubric conridencc fi;;;;;; a*t*r"i" ;;;il;L, of appcaranccs); andprcvenrion of usc of public oflice f"r;il;s"i".
t. Currcnl Sletut of Etblcr Rcquc*

on March 2s,2*g; on bdrarf of Fpac, rt undasigred wrotc rwo scpararc renc'" brhis Board requcsting an opinion oi il rorfo*?ni projecrs:

(A)New Clinical R*1"1-pTiliry, LSU penningron Biomedical RescarchCenter, Projco No. rc-600-06sdi tcfiJ."f L"euoh Facitiry projcct); and

'La' R'S' a2:ll0r(B). crmetv.com'non&hicsforpubricEmployecs,4,r 
so.2d Tszjir-s6(La.r9EJ).

()ffice of Generar C'unscr- - posr ()f6ce Bo.r 94095 . Baton Rouge, r.,uisianr i0go4_9095Clarborne Building ' r2()t-N. t.a s,..o-Jir,,. t-zrt . Beron R'ugc, Louisiana 7{)g02
12-5) 342-715.t . Far 1125) 2tg_7572 

--'-o-i

An Equnl ()pporturur Emplorcr

ANceLa Devrr
(-( )UMlSSt( )Ntil ( )F .\Dt{tNtSTiATt()N

Bonsv llxorl
(;( )vtRli( )l
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(B)Hunicanc Gustav Relatcd Repain, Pennington Biomcdical Rescarch Crr.,ct9-609-09ORM, parr | (RooiRcpairprojirj. -
A. Roof Rcprir projcct

Although FP&C has not withdrawn its requcsr for an advisory opinion regarding rhc RoofRcpair ProjccL no onc has addresscd ,rr. irt*. perhaps, it is becausc rt* *r;;'dggn;,;;bclieve therc is no jusriciabte.ontro".oy. rplc, hor"*"r, respcctfuily disagrees.

. After rcceiving-nolfo: 
91^r-p-ag reqrrsed an Erhics Advisory opinion from this Boardon tlr-two projects' on April6,2cf,f., rriic*rrr,*rion, L-L.c. (TTM), rhc tow biddcr on rhcRoof Rcpair Projcct' withdrew ir bii. iir; iirmra*al of rhe bid did nor moor rhe issuc for anumbcr of reasons.

First' in il! withdrax'al. TTM reqrcsrcd rha ir bid bond be rcrurncd. Fp&c srill dcsires- 4Yi*ty opinion fiom rhg goaro on riir paiicutar situation A dcrcrminarion rhar TTM couldnot bid on this projcct.undcr thc Erhicl 6odc will providc guidarrce ro Fp&c in maling adecision as to pursuing rhe bid bond.

secord' FP&c's reqrc$ is for an advisory opinioq nor a rcqucst for.chargcs to bc levicdagainst apf|ft.z An advisory 
"pi;;;;;"1;irion on a formar ct.g"., Ir is a non.bindinginterpretation of the taw' tt.oy!ryy dfi;;; rhis issuc wourd bc consisrenr wirh rhc primaryobjective of thc Ethics codc' which jtjil;;; nor only the rrualiry of conllicts of inrercsr,but also to prsvcllt thc occurtcnce of those sitnations thar iena to 

"r."rJ. 
pcrreption of conftictof intcrcsl lt docs rhis by oerineadis;irr8;;; thar prcsenr too grcat a drngcr of a conflicr ofintcrcn occnrdng-'{ lrrcn one .di;;; number of anhifur 

"rrd "onrr*to,' 
rh"l dobusiness wilh FP&c' thc dangcr or rrris-sail typc of situarion occurring again is quite rcal.FP&c rcks guidancc from thtthict ri.JJr"ra ir cncounrcr a similar siruarion in the futurc.

Thid' when onc- considcn the diffcrorcc between FP&c and thc intcrestcd partics'inlerprctation of the Ethics coac .na- trre';itilo. in varioru ofinions by thc Board and rhecouns as to thc provisions. qrrstiond the cumnt definitiori oi lublic emptoycc. and"govcmmental fi'nction' obvioruly n"Jr,.iii., clarificarion. Tttc fad involving rhe ctinical
l::"*l Facifity. Projcct arc diffcrenr nor-,t-=r*o invotvcd in tn ii rayw poact.For tharmaltet' thc facE involved in-the ctinical io."*h Facility p-j""t.r. aifrcrent from rhc facrsinvolvcd in thc Roof Repair eroiccr. es ttrit ilra norcd in In Rc Taylor pottcr regarding thevery issue prescnted in our requcst,'it is necessary that such a dcrcnnination bc made on N GasG.by-casc basis".,

'La R.S.,t2:1134
',t7 n3 ltto.t loacr. Opinion No. 200t-il50. parc 6' In Re Beychot {9j So.2d rftr. rzrr tr_".i;il;"- 

-
' tt te lcylot porrcz. Opinion No.:OOi-iiSO. plgo I

o
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WA HAIID DELIVERY

Louisiana Ethics Administration program
617 North Third Suea
LaSalle Building, l0,h Ftoor
Baton Rouge, Louisiana 70t02

Re ResponrctocorrerpondcaccfirmtheDivbionofAduinfutntioa 
rad thc olnccFacirity prrnning and contror rqerding Rcquest for AdnisorT opinion onProjcct cntitred Ncw criarcrr tnr1o} Frcirig,I*su penningroo BiorncdicelRcscerch Ccntcr, projcct No. 19_6{19-{155-01, part OL 

-

To; Memben of thc Louisiane Ethics Administration program:

Please accept these cornrnenrs on bchalf ol1?s_lcr HiI Lipscomb cabaniss Architcctruc,LLc (wHLc) and Michael H-ill in respoisciJL'epn zr, 2(x)gcorrespondencc frorn the Divisionof Administration(DoAlom"" orru"iiiry iltrlt and conrrol (Fpc). As you are awarc, one ofwHLC's principars is Michacr Hilr, anJ ierryli[, the prcsident of womack, is his brother.

Roof Repair proiect

DoA/FPc takes the position it will mt wrrhdrallts request for an advisory opinion
I^tg1li"ltFt-{repairprojectevcn thoughdclntractor, TTM const.rcrioq LLC, has wirhdrawn
llt-,0-11- ?9tFf! suegests to the Boarirhat rtrc uasis for its insisterrcc is thar it wishcs to haveasststance in making 

" 
o"l]l:i:lt *er ro. pursue TTM's bid bond. nil; only be characterizedas punitivc' Therc is nothing pending whictr'rcqGs an advisory opinion. Thc Board should declincDO{FPC's rcquest.

central to the questions before the Board of Ethics is whether WHLC, a privale €ntity thatcontracted with the Division of Admini$ration pursuant to a joint venture to perform architectural

i li,,
ox' urmD ruA rult' too ' 

'o't 
rrcl uxl ' urcr rc@'' loutruu 7o!o9 ' ?ro': rr{r 9r.tto . re ('tr 9r..rro, . ttEft 

'- orcu?.cor
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Louisiana Ethics Administration program
llay E, 3009
Page 2

services for one of its many p-qTb-, is a government employec engaged in the performancc of agovemmenral function rurder.La. R.s- qz:l1oz(rg). For tt" *""or,! ,iubn1rn.dtoyoubcforc andfor reasons more fully stated hercin, ttre goarJ orfti"r' -r*.itt,rrt irrcstion should bc no.

fn the casc of c_ommission on Erhics Jbr Pubtic Employees v. IT Corporalrbz,/ the courtdetermined lT Corporatio:-Y*-.- statc emplope engagcd in rhc performance of a $ate funcrionpuEwlnt to staG law' Act ij.1lf t978 providcd, "ir is in thc public inrcresr and withjn the policepowers of the statc to cstablish a framcwork for the rcgulation, i""ii"ting and cont'ol of thegenemloF' tfttnsportation" tl??ry at d dtsposal of svchtt"oraou, waste..- (emphasis addcd) IThad thc duty of securing feasible sites rarTffir"g" anddisposal of hazardous wa$e. Accordingly,lr was chargcd with one part of the framcwork in cstablisling *h"* tt. storagc and disposal ofhazardous waste would belocarcd. n nnaiif-tr was a state employee, the court did not usc anexpansive interpr€tation oftcing engaged in tie pcrformu*" or" ,tui.fun"rinn, as is necessary tofind wHLc is engagcd in rtrc perroirince oi.-J*"-rentar function.

The same was tnrc with the case of/a Re.' George Dyer and Fire Appratus specialists, Inc.lThc volunteer firc dcpartnent contrrted to be thc ptlgprovider of frrc protection for the district;accordingly, the voluntcer firc departmcng of wtrictr c.r.s. Dy", *"" ,i" firc chief, was engagedin thc pcrformance of a 8:velnmenJ tunction. (emphasis added) An cxpansivc interp*&ation wasagain not necded to find.that thc sole nre ngrrtgs for thc distict were engaged in the performanceof a governmental function t'to gou.ttnrlni emptoyecs provided these scnrices. In the insrantmatter' however' wHLc has archiicctural auitr 
"p"rt 

from the rclc of thc DoA/Fpc. It is not asthough the wodc performed by the architec"-"r wHrc is the samc as or tak6 thc place of thcfunction of thc DoA/FPC. iccordirgri, tr," ir*a should not nJurinc is engaged in theperformancc of rhe governmcn3r fund;; *tt"o o the DoArFpc. To find WHLC is a stateemployee requires - 1?1*iu. inrcrprctaiioT of bcing engagcd in thc performance of agovcmmental furrction' which thc EthicsBoard has previo,sry found to be inappropriatc.

Thc DofuFPC rclies on In Re: Kean Mlller 2009-16t' ro suggest rhat WHLC is a stateemployee. While thc casc suggests thar Kean Mitler is a statc emplo1,ef ,hi, 
""." 

does not furtherthe argument that wHlc.is a s-tate employ.". rt"ro are many points of disinction which suggestWHLC is not a state employee

I 
Commtssion on Ethics foe pubtic Enproyees v. rr corporation,423 so.2d 695 (La App. I cir. r 9t2.)

t 
'!^!"-' 

George Dltet and Fire Apporarus spciolbt, trr.95 2297 (ta App r. cir.6/zN9G),677 s.2d
I 075.

] In Ret Kean lVliller20}g-169
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rhe rationalc of the B-oard- finding Kean Miller is a state employee is outlind in opinion:'009'l'54': Kca+Millcr-wasfgund.tobcipuuliccmployecaursuanr!oLa.*srqz;ttg2{g.(a}fjii-
and iv)' Kean Millcr was hired to l.j attend meetings of thc ocD stare Appeal panels
approximately three times a week, 2.) providc legal counscl ro the Louisiana ocD statc AppcalsPanels as requcsted with regard to disposition of appeals bcforc panels; 3.) draft poposed decisionletten incorporating thc decisionof tht eppeals Panclq and 4.) ieprJiroco in lirigation arisingour of the decision of the Appcal Panets. Following Huni.*" fudnq oi ocD had approximarely5'000 appeals to bc heard ard four saffmembers to make recommcndations to the panel. KeanMiller providcd most of its scrvices in the office of thc ocD, including clericauparalegal scrvices.Kean Miller's staffalso perfo-rmed thc.r"r" fun"tion" r" thc Road Hoire rrogram stalf undcr rtrehcad of ocD ard the hcad of the no"aElilp-grarn Thc contracr was entered inro due ro thcvolume of appeals.

wHLc did not contract with thc state ro address the volume of the DoA/FpC,s work or toperform the sarne function of the DoA/FPc. wHtc as a joinr venturrr was hired to pcrformprofessional architectural scrvices pufsuant to contract with the Division of Administration for acapital outlay Project The rolc of wHLC in perrorming architectural services is distinct separarcand apart from the adminiscative rolc ofthe oovrpc. Kean Miller's employees werc performingthe samc functions as the agency stalf duc to the volurne of appeals in the'sarnc offtcc as the ocDard under the head of ocD and rtre tt 
"d 

of the Road Home prograrn wHtc does not perform itsservices in thc offices of thc DoA/FPc, and ue arctritccts ornfrrc are superviscd by and subjectto the authority of wHLC. To find that thc DoA/FPc has supervision or aurhority over theemployees of privately 
9t"nd companies who conrract wirh the Jtarc for capital ourlay projccts

would lend to an absurd rcsult. [4erc would the tine of sate employees end? Thc DoA/Fpcfunctions as the owncr of the project through 
".on 

ra"t for sclices. nhnaing thar Kean Millcr isengaged in the performance of a govemrn-nal function based on these pcrtinent points does notfurther the argument that wHLC iJa state employee purnrant to La R.s. 42:l lo2l t (a) (iii and iv).

. The question is whether WHLC is "engaged in the pcrformance ofgovemrnentat finction,in providing architecturc services to the Doi;FPC for ito ctini""t Reicarch Facility at LSUPennington Biomcdical Rescarch centcr punruot to srate law. The answer is no.

La' R.S' 39;l creatcs the Division of Administration as a division of thc Office of theCovemor' La' R'S' 39: | 2 t says thc Division of Adminisration is to "exercisc supervision over theexpenditureoffundsandtheconstructionprojects." La.R.S.39:l2l(a)spccificallyprovides,,.rhc
Division ofAdministration shall "[s]upervisc constuction, approveestimates, and selectandemptoy
engineers, architects. and other personnel necessary in connection with the administration ofcontracts for projects. "

' Opinion No.2009-t54
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Pursuanr to La 
l;t-^]?^]31, "facirit), pJanning and contror secrion shar make periodicinsRections at au shges of construction of any facility constnrcrcd punuant to this part aital-shrilfmake detaited repons which shail u" rJ" J.""irabli.to the r;il;:; to the pubric. Suchinspecdons shall include but not u" rir-.Ja thc crose ,*rrii"J 

"i,site 
exarnination of thematerials' structu*' and equipment and ;;ill;" 

"fthc 
workrnanship and methods used to insurercasonably that thc proJect ii accomplishcd in.irpri-"e with inforriation given by the contractdocumenB and good constnrction prrcliccs., 

--

La' R'S' 39:125 also provides the "facility planning ud control section shatt be responsiblefor directing finar pavmem ror r"o* aon ""1.i;tq*.-H";;;:if fin tnur inrp"",ion of anyproject it shall be found that the plans, rpo.in"",iont, contract, or change ordcrs for the project shallnot have been fulv compricd- with, ,[;;;; pranning *J ;;;;,;ction shar, untir suchcompliance shall have 
T:-t$t* * 

"ai-**J",r satisfactory ro ir shalr have been made, retuseto direct such payrnent' upon completlon oittr" prolecr thc fcility planning and control section shallrelease it to thc agenc, 
1T^?:1,^toet;;id';"ntror s€crion shalr be responsibrc for making antnspection of the projcct prior to-the expi,"ti-on ortrr. guarantec period to obscrve any defects whichmav appear within one par after compretion of rh;*;i;;:il#;; pranning and control

li:T::*i"ff t':mpt written noti.; ;; ,h;;ra*or ofdcfects wrricrr ai oue to faurty marcriars

Section 7 of the Louisiana capiul lmprovenrnts Projccts procedure Manual for Design andconstruction (Procedure Man,,.tl ".iir* ,iti JI or*re aoiitu.r.r iL-*y of sewices shows the

t 
Thc roh of ftc -li:',:^::'*t dcsigning rhc projcct rNirhin rhc applicable lcgat requiremcnrs and co.rconstrain. and advising rhc owncr if rhis.-*, t aol,-".-qj.acsgncr is iil;"l;;;-"iding rhc ncce$arygeotcchical rcporrs and suneyl urd.finalizing,ioiiio'r.r"orr".. Thc dcsigncr is ro submfi a sratcmcnt of probablccoslsr and a rcport bascd on thc applicable ."i.t ror r',-* 

"*ncd 
buildingr. Thc dcsigncr is rcsponsible for thccoordination of all documcnrsand. diTiptine. ni" a.Jg*, attributcs cinstrucr;oi io.u,,,.nr, and is requircd tocomply with all provisions of?:l]t: B'i r"* iit. o..ii*t cvaruarcr prior approval requcsr! rbr subsrirurion of

$rff|];f'#ffi1ir1il:TT'.-t''.o uv,rt" 
"peitlib ,o,u,", and o,"ne, pro.edu'res. rm acsiscr issu6 thc

th-ccontract o*,,""ii;"'lliffJ##ft*Hf11tr"'#:trj.;*;:*;lffirffi,i;;;itji:;:-
bids and makcs a rccommcndaioi" ,ri" o**"t *io *i""i.,,o 

"*ro rhc bid ro rhc row !i{ s6luacro' or ro rcjccrall bids' Thc architect adminislcts thc c"**.iu Jo"r,i.no 
"no 

submits to thc owncr a cosr da|.. form for thcowner's evaluation' The architect makcs r*";;;; for thc owncr,s approval in rcgard to tcsring Thearchitccr adviscs and consuhs rrith ,rt" o*t"t ana-aoiriJcatcs thc owncr in$ructions to thc contractor. Thcdcsigner can act on bchalf of the owncr as pro"Atil;;;-uar. Thc dcsigncr conducts a prc-comrructionconfcrencc' Thc dcsign* and to*utr-ti lun il ft;1;: for inspccrionr. Thc dcsigncr is to guard rhe owncragainst dcfects and dcficiencics' .$p.f ; t"qil ;#rhe dcsigncr and consurtan-ts"io ttrc orryr.r upon eachvisit' Thcdcsigneragreestoqualific",itd.;;;;;;Jia.,ningofhisrcprcscntarivesinmakingdccisionsand
Interpretrng construclion documeils- Thc desigrcr is aionn- in wriring all such dccisions to thc owncr. The
i::€ll ;:lf"'Xffi*th,rcPlacing anY r6';i^i;;" owncr dercririncs does nor meer rhc quarifications. rhc
designcr insructs thc conuacf 

Parant upon dctermining rhc quality and progres of the contractor's work. Theortoconductmonrhlymcetingsinregardto-pr{cctscheduling 
Thcdesigncristo
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design professional functions in thc role of an architect, which supports the supervisory

lov'lifficnal fiuctibn of thc.DOA/FPC. Thc arshilect cerrainly assists thc DOA/FP9,.byt,SC
architect does not perform thc function of the DOA,/FPC. It is misleading to suggest otherwisc. The

DOAiFPC has its own supervisory rolc, iu own insp€ctions to perform, its own budgetary concems
to address. is own rcports to write, is ovm contract administration to pcrform, iu ourn dutics to the

lcgislature and thc public arising from thesc projecc, essentially, its own administration !o perform
separatc, independent and apart from thc work of thc architect Whilc the DOTFPC may rcly on
the information supplied by thc archicct in performing its tasks, to find that anyone whosc work is
relicd upon by the governrnant agcncy in perfonaing its dutics is engaged in thc pcrformance of a
governmental function is ovcrly bnoad. Thc Board of Ethics cannot find WHLC is a statc emPloyec
without i nterpretin g 42: | | 02 ( I SXaXiii) expansively.

This Board has said quite conectly and is worth again qr.rcting here:

"Thc Board takcs cognisance of the untold hundr€ds, if not thousands, of contrmts
between privatc cntities and governmental agancies. Thc objcct of thesc contracB
varies greatly. Some providc profcssional scrvices (lcgal, accounting, a$XllgggE:,
landscape architecturc, medical, enginecring etc.); sorne provide coruttrrction,
renovation or rcpain of buildings, roads, equipmcnt etc.; somc providc social
seryicca, employnent and managcmcnt guidelirrcs, insurancc advicc and policies,
some provide prodrrcts including consumables; the list is virtually endless. To hold
that cach of those private entitie and thcir employces are public employees apPcant

beyondthcintcntof thelegislatrueinadoptingScc.ll02(lt)(a). If tlrc legislature
intcnded that resull, it would simply have providcd in Section I 102( I 8Xa) that "any

submit to thc owncr, user agency and contfirtor a mondtly $atus rcpo.t. The form oflhc ,.po.t ; supplied to thc

dcsigncr. The Designer'r Starcmcnt for Profcsrional Scrviccs and thc Contrcts's Ccrriticarc for payncnt shall bc

tuppli.d to rhc owner. Thc dcsigmr is the imparrialjudgc bctwcen thc owrEr ard codll?ctq for thc rcquiremcnts of
thc contract documcnts. Thc dcrigncr can Ejcct all $ork that is mt in compliarrc with thc coilract documcns. Thc

dcsigncr reviewr shop drawingr, samplcs and submissions ofthc contractor only for conformancc of the design

.onccpt" Thc dcsigner is to rcspond io rcqucsts for infonnation from ths contrrtor. Onty with lhc authorization of
rhc owncr shall thc designer prepart change ordec. The designcr conducs ur inspection with thc owner' uscr

agcncy and the conhclor to daerminc if thc contractor's work is in gencral accordancc with lhc contnct docutn€n|3.

Whcn thc owmr desiral to acccpt thc wort on firll or substantial completion. the designer shall rccommcnd such

accepbncc in wriring cxccpting thc rctained perccntagc, tiquidatcd darnagar or the value ofthe Punch list it!m3'
Upon rcceipt of thc clcar lica cenificatc, thc designcr makes thc final ircpccrion, The dcsigrcr issu6 gualantce3'

opcration and maintcnancc manuals. kcp and other closing documcns for thc owner. Affer acceptance by thc owner,

rhe dcsigncr prcparc a final rcporr containing information requcstcd by thc o\rnct and two scB ofas built drawingr.
Thc dcsigncr rcvicw: and approyc thc punch list. The desigrer follors up on itcms to be conectcd during the

warranty pcriod.

)
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person who providcs a scrvicc or product under contr?ct to a governrnental agency- - il debmed to be a irublic cmployec:'i 1

A finding that WHLC is a state emplope has far rerhing ramifications. Each private

architect who contracts from here on with thc DOA/FPC for Capitat Improvement Projecls will bc

subject to the same strict confrnes of thc ethics code applicable to statc employces. Thc Procedure

Manrrcl outlirFs the roles for all architecB working on thesc ptojects, and the revised statutcs

applicable to thc DOA/FPC apply in each instance as well. Accordingly, a finding that the archit€ct

is engaged in the performance of a govemrnental function in this instance would mean the same

result for each architect engaged in services under ury Capital Outlay hojcct.

Womtck'r bid b in thc bcrt intcrc$ of thc trr orvcr

DOA/FPC claims the tax payer is at a grcat disservice whcn contracton bid on projects

designed by immediarc family memberst. The DOe/FPC conveniently excluded from iu analysis

that through the vening process of the public bid, Womack's bid was nearly S400,0fi) less than the

n€xr highcst bid. If WHLC is found to bc a public employee and in turn Womack is precluded from
proceeding with the projcct, an extra$4(X),fi)0 will bc necessary to complete this project We again

caution against an expansive interpreation of WHLC being engaged in thc performance of thc

governmental finction tbr practical rcanns such as this.

At the time WHLC bccame thc architect, there were no ethical concemr to address regardless

of whether WHLC is found to be a state employee or rrct WHLC as the architect designed the plans,

prepared the specifications to be bl4 etc. It was mt until after Womack bid the job and the

OOA.lf pC awarded thc contractto Womack thatth€ DOA/FPC claimed tlrere was an ethical conflict.
The DOA/FPC did not raise its ethical concerns until the job was approximately one year from

completion. lt would be a great disservice to the tanpayers of this state o nullify the contract of thc

architect and/or the contract of thc contractor. Given most of the wort has bcen completed, thc

parties request that neither contract bc nutlified. as no ethical impropriety ground€d iti fact has been

found.

The DOA/X'CP'g rrscrtionr of ethicll concernt
arisin+ from the work of WHLC end Womack rrc unfounded'

The DOA/FPC contends r}r plmary objective of the ethics code is "to prevent not only th€

ln Re: lqlor Porter 2fi)&l150

April 29, 2009 correspondcncc from thc DOATFPC to thc Board of Ethicr page 6.

()
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actuality of con{licts of interest, but also to prcvent thc occurrcnce of thosc situations that tcnd to

creatc a pcrception of a conflict of intercst."t In finding a conflict of intercst under thcsc
circumstancs and bascd on thc asscrtions of thc DOA/FPC, onc would rred to presumc first of all,
thesc actions are possiblc and secondly, WHLC is prepared to ignorc thc provisions of thc Louisiana

State Board of Architectural Exarniners, chcat, lic and steal in order to furthcr its intcr€sts and thosc

of Womack. This is an extrcmc chargc in ordcr to find an ethical conflicl especially sincc any

design profcssional would face lcgal and professional ramifications for thc actions suggcstd by thc

DOA/FPC. The DOA/FPC's arguments forethical conflict also ignorc the frt that the architecture
serviccs were providcd subjcct to a joint v€nturc with Post Architects

A. Closing Spccificrtionr

DOA/FPC contcnds that the dcsigncr could easity manipulate ids desigrr to favor the

contrrrctor by irrcluding a closing specifrcation.t Thc DOnIFPC is awale this tlpe of manipulation
did not occur. Section 7.1.4 of the Proccdrrre Manual spccilically addrcsscs closing specifications.
Gencrally, state law prohibits closing specificatiom with fcw cxccptions. Scction 7. | .4 ( I Xb) of thc

Procedurc Manual providcs, "Any r€ason for closing specifications as providcd for by law shall bc

brought to the attention of thc owncr in writing for rwiew." Accodingly, any closing spcciftcation
included in thc ptans would not be a secret- FurthGr, for this specific projcct, the construction
documenls were developed with a closing specification, not at thc insistcncc of the architest, but at

thc rcquest of the uscr agcncy. The closing specification rcquested by the uscr agency involved thc

hrc alarm and mechanical systcm, and this closing specification was approved by FPC whcn

Womack bid thc project. The DOA/FPC knows closing specitications arc gerrcrally prohibited. The

DOA/FPC also knows that if a closing specilicaion is includcd in the plans, thc owrrcr will be awarc

ofthc specification and the specification will bc subject to approval. Suggesting an ethical conllict
based on closing specificationswhich are known bythe owner and subjcct to approval is misleading.

B. Pricc lncreucr rnd Chrngc Ordcn

Thc DOA/FFC contcnds an architect could approve cost irrreases and approve changc orders

to increase thc contract price as a benefit to the contnctor.r0 An architect cannot unilatcrally approve

cost increases or changc orders in favor of family mcmbcrs and to suggest that one can is again

misleading, especially whcn dealing with chargcs of ethical impropricty. Scction 7.1.6. I 5 of thc

Procedgre Manual furthcr provides, "Onty with thc authorization of the Oumcr. shall thc Designer

t epril 29, 2009 concspondcnce from thc DOA/FPC to thc Board of Ethics pagc 2.

e epril 29, 20$) correspondcncc from thc DOA/FPC to thc Board of Ethics pagc 6.

r0 April 29, 20Gl corrcspon&ncc from thc DOA/FPC to thc Board of Ethics pagc 6-

December 2009 General Appearances Page 31 of 84



,)

rr April 29. 2m9 conespondcncc from thc DoA/Frc to thc Board of Ethics pagc 6.

l2 
Section 7.1.5.6 and 7.1.6.10 ofdre louisiana Capital lmprovcments Projccr Proccdurc Manual for

Dcsign and Constnrction

tl 
Section 7. | .6. I I of the Louisiana Capital lmprovcmcnts Projecs proccdurc Manual for Design and

Construction

rt 
Section 7. 1.6.6 of thc Louisiana Capiral lmprovements hojccts Procedurc Manual for Design and

ConstructiOn

)
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prepare Change Orders. Thc dcsigrer strall obtain from the Conractor his estimate of cost and time
changcsin'accsrdance,with thc contract documents forthe€hange orda, reviewandappfove sgtnc*,
and submit it to thc owner for appoval before any changes .r" r.a. in thc Comracl'j There is no
basis for the claims of the DoA/FPc in regard to ethical conc€rns over pricc increascs and changc
ordcrs. (Emphasis added)

C. lgnoring Deleyr Ceurcd by tbe Contrrctor

The DOA/FPC argues that an ethical conflict may arisc if rhe architect ignores delays cagscd
by the contractor resulting in delays of occupancy and toss of the owncr's ,ight to contractually
stipulated darnages.'r This argLlrncnt ignorcs lr fr"t that any weekly or monthf rcpor13r? from thc
architect are submined to thc owner for rcview, igrores thcircmisc thar thc DOA is chargcd with
performing its own inspections pursuant to r-a Cs. 39: I 2 I (4) and ignores rhc facr that rhJ facility
planning and contrcl scction is to makc pcriodic inspections al atl sigcs of construction and is to
make detaited reports available to thc tcgislaturc ardio the public punuant to La. R.S. 19: t 24. Thc
DOA/F.PC sems to arguc thc WHLC has free reigr, but therc is owncr oversight as to the status of
the project on a strict and routine basis. Further, wfff"c is poviding ie scrvi;es subject to a joint
ventut! with Pos ArchiGcts. h is impractical to arguc thai tong delays caused by thc contractor
would be ignorcd by the archirect.

^ FulFr, the dcsigrrcr is to be thc "irnparrial judgc of thc performancc thae under by borh the
Owner and Contractor,"rr_and thc dcsigner stralt "indJavor to iuarO ttt" owner against defects and
deficiencies in thc work of thc contactor."r' Accordingly, b"th WHLC and post Architccu can be
sued for breachofcontract and forprofessional negligcncc lf the architccu participatc in the scheme
alleged by the DoA/FPc' one who asserts an 

"thi""l 
conflicr is present oipotrniiutty prcscnt must

lfs:me WHLC is engaged in professional negligencc and is breaching its conract to rh€ owncr.
]hc loard $ould not prcsurneprofessionalsareengaged in schemcsoffrofessional ncgligencc and
breaches of contract. No rcasonabre pcrson wourJ engage in thcsc ctions.
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D. lnformrtion Convcyed oaly to thc Frvorcd Contrector

DOA/Frc contends that an architect could convey information to a preferred contractor that
would not bc known by any othcr contractor bidding the job, which would allow for an unfair,
compctitive advuttage in securing thc bid.rt There are factual constrainu to this argunrnt, and
agat$ no rearcnablc profcssional would argage in this activity.

Section 7.1.5 of thc Procedure Manual establishca, "Upon receipt of nrittcn approval from
the User Agcncy and other State regulatory agencies, reccipt of conectcd and complcted
Constnrction Documents, ard approval of the latesr Shtement of hobablc Constnrction Costs. thc
Owner may advcttisc the project for bids and shall be assistcd by thc Dcsigrcr in obtaining bids."
Section 7.1.5.6 also establishes that "thc architect pmvidcs the Owncrwith a form to acsist thc owncr
in tabulating thc bids." Accordingly, the process for tabulating the bids is the samc as to all
submissions and based on the documents previously apprcved lt is uncleat how sccretive
information could give on€ contractor an advantagc over another ifall ofthc contractors' bids are
based on the same plans and specifications approved by the owner, us€r agency and sute rcgulatory
agencies' and ifthc criteria containcd in tlp plans and specifications is rsed to evaluate the bids.

Any vagueness in the plaru and specificatiors may bc called into qucstion by any of thc
contractors. Accordingly, this is simply anothsr roadblock to any an€rnps by an architcct to
uncthically favor a contractor.

The argurncnt of the DOA/FPC also suggest that thc owrpr would be completely unaware
if thc criteria upon which thc bids were evaluated favored a particular conurotor. We suggest this
would be clear if an architect was brazen enough to do this.

It should be noted Womack prescnted a bid that was $4{X),(XX) lower than any of the othcr
contractors. This spcaks to the integrityand professional repurations of WIILC and Womack in that
the bid was nol challenged by any of thc other conu"ctonr. The potential chattengc of other
contractoF in regard to a bid submission is a deten€nt to any design professional from favoring onc
conlractor over another.

It should not be presumed that professiooals are cngaged in these sorts of activities. There
are strong deterrents to thcse practices as provided by the Louisiana State Board ofArchitectural
Examiners and the laws of this state.

15 April 29, 2fi)9 conespondcncc from rhe DOA/FpC to rhc Board of Ethics pagc 6.
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E. lgnoring Defcctivc or Subrtrnderd Constmction

The argument by the DOA/FPC that an architect might just igrorc defective or subsrandard
constnrction is completcly unreasonablc.t6 No erchitcct wentr ortblcmr witb thc conrtruction
of his Proicct. The architect is charged with protccring ttr or"nc, f-rn d"fecrs and deficicncies.rt
lporing defective and substandard constru.iiort no maner who the contractor is, would likely
subject the architect to professionat negligancc and breach ofcontract clairns resulting in damagel
repair costs. emotional distress damagcs, etc. When therr are legal and professional ramifications
of this nature, it should not be prczumed thal thesc actions would occur.- Espccialty in the case of
a joint venturc, it is not only WHLC that would bc exposcd to legal action, but also post Architects.

The DOA/FPC'sargumcntsuggcsb it hasmconrroloverthcproject, butthe DOA/FpC has
total control' In fact. it has final acceptance. Pursuant to 7.1,6.15 of thc procedure Mangal, R.S.
38:2241.L givcs thc owner discretion to make accepgutce on eithcr full complction or subsrantial
completion. The desigrer conducts an inspcction with the Owncr, User Agency, and Contractor to
determine ifthe work is in general accordance wrth the contret docurnents. 

-Accordingty, 
the agency

conducts its own indcpendent waluation as to the comtn-rction.

Pursaat to La. R.S. 39:125,*facility planning and control section shall be responsiblc for
directing final payment 

I"t :"t dorrc on 
""crr 

ptoiat. However, if upon final inspection of any
project it shall bc found that the plans, specificatilns, contncl, orchange ordcrs for the projcct shalinot have been fully complied wittr, the facility planning and contil section shall, r.ntil such
compliance shall have bcen effecred or adjustrnena sads6tory to it shall have bcen madg, refuse
to direct such Paym€nl. Upon completion olthc project the facitity plaruring and controt secrion shall
releasc it to the agency.'-There arc so many r€asofur an architeci would not ignorc srbstandard
construction regardless of who the contrator is that this argument is unfounded.

Lack of Ceptcity for Dccision Mrking

Crucial to finding no ethical conflict in In Re: Kean Millertr was that Kean Miller was not
the decision malcer-re Thc ocD was to be the decision makcr as to tlr€ outcome of thc appeals and
thc decision as to what title company to us€ was madc by IFC and the Road Home appiicant. As

16 April 29. 2009 concspondcnce from thc DoA/Fpc ro thc Borrd of Ehica page 6

r7 
Section 7. | .6.6 of thc Lqisiana Capiol lmprovcments Projccts Proccdurt Manual for Design and

Constnrction

tt ln Re: Kean Miiler ?AA*169
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W FIRM, LL.P.

SEBASTIAN R. CABALLERO

MAP: src
cc: Mike Hill

()

Louisiana Ethics Administation program
May 8. 2009
Page | |

outlined in the Procedure Manual, the owner mainuins approval ovcr the plans and specificarions,any change orders are subject lhc owner's approval, inspcctions are made by not rinlyihc architcct,but by the govcnrmcnt agen€ies as well' p"y.inl 
"r" 

rade subject to thc approval of the owncr, andfinal acceptanceof the projcct is sutleciro ttrc.pp.ouut of the owrcr. The owncr, not the archit€Gr,makcs thc final decision on asPccts crucial to thi project, the same aspects thc DoA/Fpc seems tosuggesr lend to an ethical conflict.

Conclurion

wHLc should not be deemed a public emptoyce. The DoA/FPC has set forth sccnarios forethical conflict that arc n€ithcr factually, l.gafly or ethicaily plausible. orp would necd to prcsumcarchitects have cornplete cont'ol over thc ptins 
",J "cccptance 

ofthcsc stut" o*neo projects to asscrtan ethical conllict' Further, orr would-have to pr€sumc architccrs who have excellent reputalionsLn their fields would partake-in unprofessional ttio* which would subject thcm to profcssionalridicule and hardship as welt as lawsuib i;;;d"r to further an already independcntly successfulcontractor' "fhesc 
are not Presumptions that should be made to find real arricat conllict exists.

Very truly yours.
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General Item

Ethics Board Docket No. BD 2009-378
t2lr8l20a9

RE: Appearance in connection with consideration of a request for an advisory opinion on

whether an architecture firm that has entered into contracts with the State of Louisiana through

the Office of Facility Planning would be subject to the Code of Ethics.

Relevant Statutory Provisions, Advisory Opinions: I102, 1113

Comments:

FACTS: The Division of Administration, Office of Facility Planning and Control (FPC), requests

an advisory opinion on whether Washer Hill Lipscomb Cabaniss Architecture ( Washer Hill) an

architecture firm that has entered into a contract with FPC to be the designer on the New Clinical
Research Facility, LSU Pennington Biomedical Research Center (Pennington Project) is a public

servant. In December 2007, the State of Louisiana, through the Division of Administration,
entered into a contract with Washer Hill - Post Architects - A Joint Venture for design services in
connection with the Pennington Project. As designer, Washer Hill is the representative of the

owner and has the authority to act on behalf of the Owner during the construction phase of this

project. Washer Hill's duties include, conducting site visits to evaluate the progress and the

quality of the Contractor's work, conducting regular progress meetings, preparing and distributing
minutes, and submitting monthly status reports with each pay request, veriffing that the

Contractor's Application for Payments reflects the status of work and the stored material, and

recommending and preparing change orders to the contract. Michael Hill is a principal in Washer

Hill. Terry Hill, the brother of Michael Hill, is the President of and partial owner of Milton J.

Womack, Inc. Is there a conflict of interest if Milton J. Womack, Inc. is awarded a contract on

the Pennington Project when Washer Hill is the design architect.

The Board concluded at the October 28,2009 meeting that Washer Hill is a public employee and

is therefore subject to the provisions of the Code of Governmental Ethics.

The remaining issue is whether Milton J. Womack, Inc. may be awarded a contract on the

Pennington Project when Washer Hill is the design architect.

Michael Hill is a principal in Washer Hill. Terry Hill, the brother of Michael Hill, is the President

of and partial owner of Milton J. Womack, Inc. Section I113 of the Code prohibits a public

servant, or member of such public servants immediate family, or legal entity in which he has a

controlling interest from bidding on or entering into any contract, subcontract or other transaction

that is under the supervision or jurisdiction of the agency of such public servant. "Controlling
interest"is an interest in a company either held individually or collectively by a member of his

immediate family member that exceeds25Yo. Section lll2B provides no public servant shall

participate in a transaction involving the governmental entity in which to his actual knowledge,

any member of his immediate family has a substantial economic interest.
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Terr), Hill is President of Milton J. Womack, Inc. and has submitted affidavits stating that he

does not have a controlling interest in Milton J. Womack, Inc. and that he is the sole member of
his immediate family owning any common stock in Milton J. Womack, Inc. At no time has Terry
Hill owned more than 23.6843% common stock in Milton J. Womack. Inc. The contract to
Milton Womack has already been awarded therefore the prohibited transaction, if any, is past

conduct. The Board does not issue advisory opinions regarding past conduct.

Michael Hill is Vice President of Washer Hill and is a 21.5% shareholder. No other member of
Michael Hill's family has any ownership interest in Washer Hill. Michael Hill oversees the
production of all the contract documents and construction administration of all projects for
Washer Hill. On the Pennington project, he oversees Jason Bethany who handles the day to day

construction administration of the project and attends all jobsite meetings with Mr. Bethany.
Section l l l28 provides no public servant shall participate in a transaction involving the
govemmental entity in which to his actual knowledge, any member of his immediate family has a

substantial economic interest. (AMA)

Recommendations: Adopt proposed advisory opinion.
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DATE

Pamela Miller Perkins
Division of Administration
Office of General Counsel
Post Office Box 94095
Baton Rouge, Louisiana 70804-9095

Re: Ethics Board Docket No. 2009-378

Dear Ms. Perkins:

At its October 28,2009 meeting, the Louisiana Board of
for an advisory opinion on whether Washer Hill Lipscomb
architecture firm that has entered into a contract with the
Facility Planning and Control (FPC) to be the designer on the
Pennington Biomedical Research Center )
subject to the provisions of the Code of
to whether any conflict is presented if a

You

principal in Washer Hill, is awarded a con

In December 2007, the State of Louisi
contract with Washer Hill Lipscomb

nnl
aut to ,act'

of,
Facility, LSU
and therefore

ration. entered into a
tects - A Joint Venture for

designer, Washer Hill is the
lf of the owner durine the

design services in connecttotr -iilii::it
representative of the owner and has
construction phase o f this project. ill's dutiesilioolQ$,conducting site visits to evaluate the

york; conducting regular progress meetings, preparingprogress and the quali-ty of the
and distributingminutes, a:rd s monthly st atus reports with each p ay request ; verifying that
the C
rec

Washer Hill,a.11(1,,,iF leot to the provisions of the Code of Governmental Ethics. Section 1102

(18)(a)(iii) and"(ii$,,::df,thq,:Code define a "public employee" as any one compensated or not who is
engaged in the perfunnance of a govemmental function or under the supervisory or authority of an

elected official or another employee of the govemmental entity. Black's Law dictionary defines a
governmental function as a govemment agency's conduct that is expressly or impliedly mandated
or authorized by constitutional law or other law that is carried out for the benefit of the general
public. Washer Hill's responsibility is directly related to FPC's governmental function pursuant to
itsstatutorydutiesunderLa.R.S.39:I2InarrrelythatFPCexercisessupervisionovertheexpenditure
of Capital Outlay Funds; supervises construction; approves estimates; selects personnel necessary

for the administration of contracts for projects; performs periodic inspections of projects; directs
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Ethics Board Docket No. 2009-378
Page2 of2
DATE

payment for work done on each project; determines whether contract documents have been fully
complied with by inspecting the project during construction; makes afrnalinspection ofthe project
during the warranty period; and gives prompt written notice to the contractor of defects in
workmanship. Therefore, Washer Hill is performing a govemmental function by providing the
contractual services in overseeing, on behalf of the FPC, the Penningtoni.Pr$jmt,

The Board further concluded and instructed me to inform you that it has declined to issue an advisory
opinion as to the award of the contract to Milton J. Woql4ckl,,,Inc. as it c66a"*r past conduct.
However, generally, Sectionl113 of the Code prohibits apUblle:::Servanl; meinb'er,ofhis,rirnr'nediate
family, or legal entity in which he has a controlling inteffi;11,1&grn,,:&rtering into any con!1191,
subcontract or other transaction under the supervision or jurisdiction of the agency of such public
servant. "Controlling interest" means any ownership in any or on behalf of an

, which exceeds
twenty-five percent of that legal entity.

kr addition, Section 11 12 ofthe Code prohibits apublic yee from partieip#ng in transactions

he provides pursuant to the conjra0tr:r::,and is therefore subject to the participation restrictions
contained in Section ll12 of the Code. As the Parnington Project proceeds, Michael Hill is
prohibited from participating inanytransactions involvingMilton J. Womack, Inc. and/orTerry Hill.
"Transaction involving the governmental entity''means any proceeding, application, submission,
request fo1,,a ruIi :lo-.r other determina[i$lg,,0effract, claim, case, or other such particular matter
which the public servant or former public servant of the governmental entity in question knows or
should subject of action by the governmental entity. (b) Is one to which
the

with

aparty. @ Is one in which the govemmental entity has a direct
gency of a governmental entity shall have the same meaning

This advi ,':lbpinion is based solely on the facts as set forth herein. Changes to the facts as

presented ma14 result in a different application of the provisions of the Code of Ethics. The Board
issues no opinicin at,::,to,,,paq!,,,conduct or laws other than the Code of Governmental Ethics. If you
have any questions;.please contact me at (225) 219-5600 or (800) 842-6630.

,.,,

Sincerely,

LOUISIANA BOARD OF ETHICS

Alesia M. Ardoin
For the Board
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Axcrlp Devrs
(.( )t\rMllsl()Nt..t 0F.\Dt{tNtsTt Tt()N

$tatc of Louidiana
Division of Adminisration

OFFICE OF GENERAL COUNSEL

April29. 2009

VIA HAND DELIVERY
Louisiana Ethics Administrarion prugrarn
P.O. Box 4l6t
Baton Rouge, LA 7OB2l

RE: New Clinical Rcsearsh Facility, LSU Pennington Biomedical Rescarch Center,projecr No. l 9-609-065-01 ; ani
Hurricane Gustav Related Rcpeirs, Penningron Biorrdical Rescarch Ccnter,
cI9-6O9-09-ORM, part l

To Whom lt May Conccrn:

This letter is in responsc to thc recent latcrs regarding to thc above- rcfcrcnccd ,flattci.
submitted to this Board uy Y!!!gn womach |rrc., was# Hilitipscornb cabaniss Archhecruc,
LLC (WHLC) and Michacl Hill. AIA Louiiiana - The LouisianaArchitccrs Associarion (AtA),
and the Louisiana Association of Gcncral Contrilton (AGC).

Prior to discussing theissucs prcscntcd, the Division of Administration, Oflice of Facility
Planning- 1d coltrol (FP&c) wouli likc ro r"k" clcar thar ir has m itt-witt rowards 

^y 
it

thesc cntities- FP&C's main objecdve in this request is the same as that of thc Ethics Board. lt isto ensuE "impartiality' trl*T and eqrnlity of trcatrncnt toward thosc dealing with govemrnent:
assulancc thar dccisions of public importance will not bc influcnced by privare coisidcrarions;
maintcnance-of public co..nfidgcc in govemmcnt (wherein enrcrs the mani of appearanccs); arfprevention of use of public o{Iice forlrivarc gain.;,|

t. Currcnt Strtus of Efhks Requot

On March 25, 2@; on bchalf of FP&C, the undcrsignod wrotc two separatc letter rothis Board requesling an opinion on rhc foilowing projccts:

(A)Ncw clinical Rescarch Facility, LSU pennington Biomedical Rescarch
center, Projccr No. r9-609-06sot lctinlcat Reseicl Facirity projecr); and

'La' R.S. a2:f f 0l(B). Glazetv. con'non Erhicslor public Enfoyees,4jl so.2d 752,755-56(La.l9t3).

office of General Counsel ' Post Office Bo-r 94095 . Blton Rougc, l,r>uisiana 70804-9095
Claiborne Building . l2()l N. .1rcl Strccr . Suitc 7-Zll . Baton f,.*ge, Louisiana 7()g02

(22-5).142-7154 . Far (225) 2t9-7572
An Equnl ()ppomunin, Empk4,er
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Louisiana Erhics Adminis0on e-go,
April29,2fi1!l
Pagc 2 of l5

(B) Hunicane Gustav Retatcd R.p"rts, Penninglon Biomedical Rescarch Crr..
G19.609-09-ORM, parr | (Roof Rcpairprojccr).

A. Roof Rcprir projcct

- Ahhough FPAC has not withdrawn its rcquest for an advisory opinion regarding thc Roof
l"p.rt Project no onc has addresscd thc issuc. Perhaps, it is b."iusc rhc rcipondiig entitic
believe thcrc is no justiciablc controve*y. Fp&c, howevcr, respectft[y disagreei.

. Aftcr receiving noticc that FP&C rcquc*cd an Erhics Advisory Opinion from rhis Board
on thc_two proja|s, on April 6,2w9, TTlvfconsrrucrion, L.L.c. (TT$; thc low biddcr on the
Roof Repair Pmjcct, wirhdrew is bid. The wirhdrawal of thc bid did not moot thc issuc for a
numbcr of rcasons.

Fint' in itr withdrawd, TTM requcsrcd that its bid bond bc raurncd. FP&C srill dcsircs
an advisory opinion from rhc Board on this pcticular situarion. A determinalion that TTM could
not.bjd on this projcct under the Ethics iodc will providc guidancc ro FP&C in malcing a
decision as to pursuing thc bid bond.

Second'^FP&C's request is for an advisory opinioq not a reguest for- clrarges to bc lcvicd
against a parq.z An advisory opinion ir *r iairirion on a formar'chargJi I, ;;;;ili"g
interPrctation of thc law. An advisory opinion on this issuc would bc coniiscnr with the primary
objcctive of thc Ethics Co&, which is 'to prevenr rct only rhc rctu,ality of conflicts of intcrci
but also to prevcnt thc occurrcrre of those sinrdions rhat icnd to crcate a perccption of conttici
of intercsl lt does this by dclincating situatioru that prcsent roo g1:at a dangcrof a conflict of
intcrest occrlring.'{ Whcn one .oriia"ts ttrc numbcr of architccts and conlrctors tha do
!p!ot" with FP&C, thc dangsr of this samc rypc of siruation occurring again is quirc rcat.
FP&C secks guidancc from thsEthics Board strouti ir cncountcr a similar sitrmtion in thc futura

Third, when onc considen thc diffcrcncc bctween FP&C and thc intenrstcd partics'
interprctation of thc Ethics CodG an4 thc diffcrcncc in various opinions by rhc Board ina tnc
court! as to thc provisions qrcstioncd, the cunent dclinition of "pubtic employcc" ard
"governmental fimqion- obviously nccd furthcr ctarilication. Ttrc facts involving rhe Clinicatncfrc! Facility. Projccr arc differcnt from the facts invotvcd in In Rc Taylor pittct. For rhat
maller, thc hcts involved in thc Clinical Rescarch Facility Project arc di{fcrent from rhc facs
involvcd in thc Roof Rcpair Projcct. As this Board notcdin In Rc Taylor Prrt regarding thc
very issue prescnted in our requcs( "ir is necessary that such a dctcrmination be madc o11 a G11F-
by-case basis".l

'La. R.S. 42:ll!4
',1 R^c T3llo.e Py-.r,-Opinion No.200t-tt50. pagc 6' tn Re Beychol {95 So.2d t27t, t2il (La.tgtb}
' ln frc feytot Porra. Opinion No. 200&t lflt, pagc l
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oP:l:l**lll"s nami n i srRn program
April 29, 2009
Page 3 of 15

Since thc original_requcst, Fp&C has rcccived letrcn from rhc aboy.g:Inmpd.catirics,.rn." responsc"te$eclinical 
lTt*l Frility Fr.tiect In- thcir conespondarc, rhcy have focuscdafmost exclusively on rhe.Board's t".*', opinion of In Rc Toytor potct. Thcy arguc rhatdcsigncrs who contrcr-with- Fp&C;;; iiuri. ,.r"_tq a'd tire prolccr arthirect,s role is ro"indirectly supporr" Fp&c'; ;;;;;t;f irs mandarcd govanmenrar tunction. To hordothenyise' the resDordcnrs.chi; ;;;dLL ".*p-sive inrcrprcration- of rhc Ethics codc.wc respcofully disagrce wirh rtHG;;;; for the reasons moic tuily discusscd bcrow.

II. Corrclt llcllnition of .$ovcnncntrl 
Functlon,

A. Ia Re Taylot poncr,Opblon 
No. 200&llS0

In Rc Taytot Polcr,thisMtdnotcd thar thc Ethics code did not provide a dcfinition of"governrnenial frmction" as-i1*1"5P i';# o.r anrity being classifiod as -public sclanr..6Tlrcreforc' thc Board tu-tg.t9 Black's ii* oi",i"t""y ro dctcrminc the mcaning of rhe term"govcrnrncnlal function-, which sratcs:

'A SovTlcn{ arynqV,s conduct rhar is exprcssly or implicdlymandatcd or.aurhorizcd-by mnstitufion, statute or othcr law andrhat is canicd our for rr," #oniorrr. s;;-pd;"i:-.
Tlc Board thcn-cxamincd First circuir .ry*d"rr! regarding rhc mcaning of rhc rerm"governmentat tunction'. It- ;qphil;;-il'tiris .r€a i" 6ffit, on Ethi' /o? pubtkEaployces u IT corpmrion.' n ii;;;*br,a privarc compsny (IT corporation) wasawarded a conrr*r bv rhe.Depart;; ;-Nfi;or n"ro.,i-o ,o 

"ona'ili fcasibirity study for aregionat hazardous t";"rc ais$sai.;;jiii; u"jir,r,.* fots, nc .;;6und IT corporarion wasa statc employee for nu,ryscf 9f rhc Etd;r c;; becausc it was *engaged 
in thc performancc ofa statc function'' tn maling ttrt aacmrinati;;;" courr rookcd to thc Jtatuory raw to dcrcrmirrwhcthcr the wort ror yri-i.crr tt a6;ffi contractcd.was assigned to rhc Deparrmcnr ofNatunal Rcsources by sraE t"*.r oo[-iir:3o""-r"ntar functioni,. ci,ing Act 334 of r97t,$:rnT.i:ili,mj'#:*i" i'*iuiii,v ii,av ,"* in racr a;tu"; rcsporsibirity or thc

ln contrast' Tavlor Porter's conEact with LSU rpas timited to pmviding lcgal seniccs othe universitv in ordci 
19 

*rirr it in *goti.t'ill r+ o* Lady of-ttrc.Lakc (anorhcr TayrorPortcr client) in tlp crcation or" t"*iiig"6il This Board srated thu rhc parricurar function

B. Clinicrl Rccrrch projcct

" La R.s. a2:l to2(lt)
' r23 So2d 695 (La App.t Cir l9t2)
" ld.
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Louisiana Ethhs Adminirfr prcram
April 29,2009
Page 4 of l5

assigncd by law to LSU is to provide "scwices for studcnB studying to bccomc physicians and
the provision of heelth care for the bcncfit of thc public," and'thit the '.tegal 

-serviccs 
to bc

providcd by Taytor Portcr.will not provi& a medical cdmarion or hcahh 
"arc 

ro thc public;
instcad its lcgal services will indiraily support rhc LSU's pcrformancc of irs legalty mandated
govemmcntal function..l

B. In Xc Kcoa Millq,Opidor 2wlr_lilgrnd Opidol2009-tS4

Sincc /a Rc Toylot Poacr, this Board tras again had thc opportunity to examirr the issucof whcther a Fivate iaw firm ;;ffi;ig 
" 

"go".-,nontal tunction,'. In this insrancc,
howcver, thc Board found that thc taw firm was-perfoiming a *govcmmcnral function" and thus
yas 1 nubfic employee.ro In rhc ln Rc Kean uutct opiiio*t, ,rr.l"w firm of Kcan Mi1cr,
Hawthome' D'Armond, Mccowan & Jarmao, L.L.P. (Kcan Milicr) rrquested an opinion as to
1*4o it was a public emptoyce if it cntcred into an agreemcnr wirh rhc Oflicc of 

'Community
Developmcnt (ocD) to-Rrovidc legal and administr*ivJassisrance in rhc appcel pnrccss for the
Louisiana Road Homc hogram.

. OCD's governmcntal-fuiction is to provide financiat assistance to citizcns displaccd by
Hurricarrc Karina Kean Millcr's 

"ontm"t*i 
obligations ro OCD wcrc: (l) to attend meetings of

thc ocD thrcc. timcs per wcek; (2) provide legaicounscl ro rhc ocD appcars panets; (3) draft
proposcd dccision letters and (4) reprcscnnb dcD in litigarion arising oui of rhi dccisions.

Thc qucstion arosc becausc Kcan Millcr had a business relarionship with First Americarr
Tillc. Coarpany., a subcontrastor of rhc Road Home Prograrn First Amcrican,s contractral
rclationship with oCD in"o.|"od obtaining applicanr bcckgrcund informarion performing supporrfunctions fo-r eligibiliry dercrminationi f,r"rrrrining -p*-rrorm 

valucs, appraising homes,
searching titlcs' disbursing funds, and pcrforming ctosing seryiccs. lt was nor tire tirklompany
for tlc Rgad-Home progratn. Thc relaiionshif uctwccn Kcan Miller and Firsr Amcrican did norinvolve thc Road Homc prograrn or rcsidcntial rcal cstatc transacrions Kcan Millcr anomcys
sewcd as.liccnscd agents for Fint Amcrican and sold tittc insurance poti"i"r in conneclion wirh
commcrci al rcsl estatc.

. On April l, 2009, this Board issrrd an opinion pcrtaining ro whcrhcr Kean Millcr canprovidc scrviccs to ocD and at rhc samc time conrinrc ,"prr*nt"iion 
"f;it il il;;;:it' ;tt

Board hcld that Kean Millcr's agcncy as it peruinca to iB coilractual service with ocD was
den-ne.d 

-bv ttrc scopc of the wJrk ii provilJ urdcr is conrracl And because the savicesprovided undet Kean Miller's .ont".ci wirh ocD and its contract with First American arc
scpaEtc and distinct and do not ovcrlap, the Board found there was no violation of thc Ethics
Codc. In its finding, thc Board statcd:

",!2R.c.fAgt lorrrr, Oplnion No. 20Ot-l t50, pagc I
'" Opinion No. 2009- | 54
" 2009-169ind20GLl5a
'' Opinion No. 2fiX1", t 69
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iag-E1h ics Admi n israyf,n prograrn
April 29. 2009
Pagc5ofl5

"Kean Miter's rore with thc Road Home prognm w't mt bc as a decision-maker' Thc ocD wit bc rm accision-marcr ai to thc out"omc of rhc appears"Furthcr' rhc dccision.r ro 
"rri"i'rii. "orp"r,y to emproy, rcgarding potenrialresidenrial propc.ly un&r rhe Roao ilme program, wil be mde by ICF ad.rbaRoad llome appricanr rn rh; ;;;;;; an appear cars for work to be compraed

y,L$:f,!"tpanv, this occision is to'L a""i'i""a uy ih; r& Home appricanr

Abscnt from this dlisjon but implicd wirhiq is rhe dctermimtion of wbcthcr KeanMillcr is a public cmployoe-.lt is;;#iling thar thc d*i;io;-rfo Kean Mircr is a pubricempbyec was requcsted and rcnfu' lut tras ycito bc publisrrd-- iii, o* rmdcntanding thatthis Boar4 in opinion Nr..zooi-rsrr"*i?* **, ailu titincl inappricabre to thosc inIn Rc Tovlor poncr. rl arso f"il ffiil Kcan Mi[cr f";;*; mo' anarogous ro theHTllilf r?,,ffiflf.*:ffi,$^;[*ucingperiomJuiilrvrlrr*oilaaireJi
IlI. Vrrious lrsua Rrircd by fic Otlcr pertlcr

A' wHLc is c.o.nlactur[y obilgrtcd to pcrtoru Fp&c,r srrtutorly M'drrcdGovcrnmenttlFutctlonr ---F--

Bascd upon thc,-dcfinition of "governrnenat funcrions" and holdings refencd to abovc,the pivotal questions to be &tcnni*i-.*tJrl what arc thc particular duries rhat a privatccontralor agrc6 b p.trT *tr"n 
"ntoiig inlo a confact wirh Fp&c; (2) wha arc rhcgovcmmcntal functions sisrd uv r"t" io"pp&c.fo;trrc;ucrillr'L*r,r, and (3) are rhecontractual serviccs nrovidea uy witr"t Hiir aru orrrcr privarl;H,"* directry r€rarcd ro thc

:ff#r"lfl"firncdons assignci b FPec;;L ,r,"y 'li,i;;;,;; indirectry support thc

,* *rfr;T""ffH;n*'' dernonstratcs' th qytpoT.gf F-t ien professional is much more
dircc{y rctarod ro rroJ.Iijly-p. put out for public bid. ft;d[igncr's responsibitity is

".c;fii-d';r'i,ii":F",ip;;rffi ffff :'ffir:rffi lil::rff .frl:,ffinecessary for rhc administrarion of .oit 
""rllJr projccts;,6 pcrforming pcriodic inspccrions ofprojccts; direcdng payment rot t*J- ao* Ji.*r, projccr; determining whethcr conrrirrdocumenE have been fuily compricd ;un t inspecting the projecr during consrucrion:,,

rI ld at pagc 2
'' S€c Anached Exhibir A'- La. R-S. 39: t2 t
'" La. R.S. 39: t2t(4)" La. R.S.39: t24
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maling a final inspcction of-the pmject dr'ing.therwarranty period; and giving prompt nrinennottce lo thc contnctor of dcfecS in ,"ortrnarrsf,ip.,.

Dcsign profcssionals ane morc susccptible ro bcing involved in a conflict of interesrbecausc of thc govemrnenul firnction, ,f,.y .r." contracting to pcrfona.pnrticularly.when rhc
ffS"ftffiil"-:milv mcmbcn *h"*?* rhcv are;m"i;iy obrisrcd ro rcvicw and

*lli*n:lmlTi;T#:,:T,'ilf ff H"t:H,,ffi *f,i,,,1*,;11#*::

As thc AGC's April 23, 2009, lctter ro the Board pointcd out, *thc pubtic Bid Law wascnacted in thc inrercst:1,,I_gryr:;ti;;; 
and hes .ry; * ;*fr* thcir protccrion againsrcontracB of public oflicialscntcrcd-inti *c' sc of faloritism and possibry involving exorbitanrurd exrorrionstc oriceg'ile n" ild;; a a disscrvho ."iurl.onu*ton bid on projetsdcsigncd by immcdiatc famlly m##J,"rlr'o"rplc, thc dcsigncr courd easiry muripurarc irsdesigr to favor thc related .oin*-,'orJi'.liri"g a ryecification;, i.e., wriring a specificarion sothat only the family t1nt"lt- ptro;. il manipulation *t" u" * clcvcrly disguisod thatno onc would cven noj13' !c o..igor couio a*hu* irr" 

""itr*t".rfamity membcr ro bidsignificantly lower than the other bi.fr; tiJt migrrr nor bc privy o thc samc informarion rhar isknown onlv to the aesigrproii;;:fi ilLa thc prescnr issua arc thc resurr of rhe second
ffi;:.o,',t* 

in tne ndf R"p"ii n"i*r.il; no q,rirrioin ilt*np berwcen TrM and

Moreovcr' aftcr thc- 
-conuact is awardod, 

.thc archirect courd approve cost increascs tofavor his family membcrs' 
ry ouiaijJt Eioi"" o..ubstandard constn*ion or consrnrctjonthat is tbt in compliance with *t" pil* -frp..in.",ion thar trc dcsigned so .' nor r,o causchat'n to his famity membcn' fic 

"t[rtr,*, ""Ji appmvc change orden and ircrcasc thc contrctpnce so as to bencfil thc rclatcd 
"ontoctor.lc could ignore derays causod by the contractorresulting in dclay in occup-ancy.or urc ffiiil * bsJof rrr. oino;, righr ro con.rcruarystipulated liquidaed damages--He .oura alifbru punch-rist ir.r, iiit arc not in comptianccwith thc plam and specin-cations ffi h'dJgncd. And thc dcsigncr could fait rc hotd rhecontmctor ecountablc for warrarrty ir.r, prioito their expiration.

rhc architect's funclion 
9n thcse two pmjlts is morc than ro providc..indircct support,,to FP&c. Fp&c has 

i:.,:_tr I,."j;':,J ,*"""ir,ioo--r,*i;.ftift ro pcrform Fp&c,sstatutorily mandaed funcdons and if ttrc architccts wcre to bc dcrelict in thcsc dutics or show

-__

'r La. R.s. ,r,,r, 
---=......-

'"sec p40fAGC rctrercirin3 Dorcnt Depa;'a10f HQhveys,ro3 t .760, 14so.2d527(La. I%3);llorshot Eta.ro Dtthtoiu_. s1*, u;,li iila1f[.rur,367 so.2d I t6t (La. teTe)

;#i::;;il[j|XT." 
paF 7' st'rtcs tha th"iii#J**cen rhe Mihon womacl bid and rhc sccond rowesr

d?;:[:tii'.:1*:h B' March 2'2wr,Lcttcr Fon Sirnon. pcraginc, smirh & Rcdfc,nr on behatf of crown
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t'avoritism to thc contracto. at thc expensc

c. Thc Govcrnmcntel Functlon of Fp&c Ir Nor Solcly to opcntc e Feciliry
Menr3cmcnt Prcgnn rnd thc Contrecturl Duty of thcirchitcct k Not Sohg rl
::1:T *.:ir serviccr

. - In i-u Aprl 23, 2009, lencr, the AIA srates rhat thc governrncntal function of Fp&C is toptovidc "facility managcmcnl scwices". Whilc t'rility-rnanagcmcnt is one govanmantal
function of FP&C, th€ AIA is incorrect in insinuaring ttrar'rtris is iri oiri runction, Ti imply such
is to ignore thc pmvisioru found within Tirlc 39 ttrar pcrra_1n to adminiscring rhc capiral outtay
program ard llrc construction and rcpair of statc buildings23

Thc AIA leflcr also stilcs thar *during thc congtruction plusc, whcn a projccr arrhi6crfun:tioN as a reprcscntaive of thc building o-or.r, hc docs so funcrioning as a projcct architoct
and does.not supplant thc.admj{strarion, rn'anagcment and supcrvision fufotions of thc buildingowner."" This statemcnt is misleading

As shoum in thc anrhcd chan,zt thc Dcsim Manual bestows upon the architcct
numcnout adminisaativg managcmcnt ura supenisory porreEiver the construction phasc ofthe projccr Morcovet, every conEt bctween FP&c uita ** gs-ncral con[?stor incorporates
thcr€in thc AIA documeil entiuca Gcncral Conditions of thc iontmt for Constnrction AIA
Dos$ment A29l'199?.26 In this d""r#t rt*-contmtor rknowlcdger ard agrecs: rhat rhcarchitect providcr conbrt administration;2? that communications betwcen rhc two will bc
lt"ttdJ"d lh..ugt rhc architccr whcn rhcy pcnail to thc concer ao"u,n*iiii ,il il i;,*
has thc right to rcjcct work that docs mi cbnroi to rhc conbsct aocumcnGre ffi;;;;il;
:I|ryry* thc Chmgc. o+cn and constr,rcrlon Chanee Dircctivcs and rnay aurhorize minorcnangcs tn thc woil;" that thc architcct will interpra an{. dccidc matEn conccrning
perforoance urdcr, and requiremenb of thc contract D".',;ndl' i"'Ltr rhat Fp&c has notgiven tlre architcd administrative lJhority -a.t " contr"ct is to cornplctcly disregard Fp&C,sconlrrt with both thc architcct and thc gencral contralor.

r.ln rc.Arl-l.e-Tcr AnthE :'ldqt?Tl Vchictc+ Inc., App. I Cir.2(n6,9a3 So.2d lt6t),20Ortgil (ta"App. Icir' 9/l Jo6). writ &nicd 94t so.2d ls r, zmiloiii\ittzton (Armng rhc mutriplc potica objcctivcs of thc
Codc of Govcrnmcntal Ethicr arc lmprrrhriry, aimcss,ini equrrry of rcaurrnr oward thocc dcaling withgovcrnmcil. assurarrc that dccirionr of pubric imponrncc wiir not-bc infrucnced by privatc cmridcrarioln,maintcnancc of public conlldcnct in gov'cmnrnr, lnd frLtior of usc of public of6cc for fivarc gain.)' see anrchcd Erhibit A and fttrhcd Exhibh i, t oliiienr capiot Inpmvcm!'|r projcct! proccdurc Manual for
F:,q.$ Consnrction (Design Manrnl)
;; lcc' likcwisc argucs in its lcttct tha thc furrtion of thc dasig*r is nor ro supcrvisc and ovcrscc thc work.-' 

Scc attachcd Exhibir A

;i S1^1a9nca Erhibir D. Ccrcral Conditions of thc Contrrt fcConsrnrcrion- AtA nocumar a?ot.tqyt
'n20l.lg9?. s""rl* l.i-
-' A20l- 1997. Sccrioo t.2.4
'- A20l-1997, Sccrioo 4.2.6
'" A20l-1997, Sccrion 4.2.!
'' A20l-1997, Sccrirn 4.2.1 I

o
o

of FP&C, then the tar(paycrs of this statc suffer.22
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Additionally, AIA's letter implics thar FP&C retaim rhe uhimatc aurhority as own€r and
therefore, thc architcct is not tnrly pcrfonning administrative, moragcrid or supcrvisory
functions. Ultimatc auhority, howevcr, does not n€gale thc fact rhat architccts a't still
performing a "govcmmentrl function'. ln facl in In Rc Kcon Millcl', one of thc dcterminativc
factors in deciding that Kean Millcr could perform conttrlctual legal scrviccs for OCD and stilt
reprcsent Firg ,qrncrican was thc facr that Kean Millcr was not thc dccisiqr makcr. Likcwisc, in
IT Corp * Conaission on Ethidt, |T Corporation was employcd to pcrfonn a feasibility
study, rrvcrthcless, DNR rctained rhc right to proceed with the resultr of that srudy. Evcn a
traditional statc employec may not posscss r.rltimate dccision malting arthorig, but that docs not
excrnpt s state employee from thc Ethics Codc.

D. Tbcrc ir No Blrnka Eralptlol fron thc Strlc Ethlcr Codc For Archiiccb end
Englnccn

l. In Rc Toyloe Poact HeM Dccbbnr rr to thc Clesrillcrtiol of Prfvetc
Conprnlcr u Public Scnrno lr To Bc Mrdc ol e Crrc by Crsc Bdr

Milton Womrk ard WHLC's lenen zuggcst that this Board in In Rc Trytot Porrcr
exempted ptivate architects from thc Ethics Codc. They quotg out of context, thc Board's taking
notice that therc are thousands of contacts baween privatc entities and govcmrncnt agcncics,
including professional scrvices contrects with architccts and cngirrcrs. Thcy atso qrrctc the
Board's commcnt that 'to hold that cach of tlrosc pnvatc cntitics ald thcir corployccs-are public
employees appcars bcyord the intenr of the l-cgislarure in adopting Sec. I102(tt)(a)." x

Left out of their argunent, however, is the final conclusion reachcd by this Board ln its
conclusion, this Board madc clcar that it wss not crcaling a blanta cxccrption for profcssionnl
serviccs. lt statcd: "'lt is necessary that such a dctcnnination bc rndc on a casc-by<asc basis'
Likcwisc, our decision is prcmiscd on thc facts for.nrd herein."lt Lastly, if the Board werc
creating a blankct exemption, thcn the decision in In Rc Kcen Mlllu would havc had ditfcrent
resufts becausc private afiorncys would alrcdy be exemfl underra Rc Ttylot portct.

2. Ia Rc Tcylu Porta Did Noa lfold hvrtc Pmfcsrlonelr Subiccf to Scpentc
Llccnring Rcquircncnb rrc Not Subjcct to thc Sartc Ethlcl Codc

In its correspondcnce to this Board. thc AIA claims that archiGcts are ticcnsod and
govemcd by thc Louisiana Statc Board of Architectural Examinets. Thcrefore. it claims that
application of the Ethics Code to architects is unnecessary because any potcntial conflict of

'! opinion No.2@1r-169
" 461 so.2d 2t4
" Opinion No. 200&1150, p. 4
'' ld at pagc 7

()
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intcrest or impartiality is resolvcd undcr LSBAE Rules of Condrrr. It quor6 thc following from
In frc Taylu Podehto support its argunrcnt:

In th instant casc' rrither a conftict of int*csr nor impmper privare gain would
bc inhcrcnt in Taylor Portcr's nndcring rcgar scrvices to LSU. As notcd above,
!c gotential professional conflicr of inicresi will bc nsolvcd undcr the Rirlii'iii"
Profcssional Conduct for attonrcys.J6

Again, the rcfercnce rc t}rc Taylot Portct drr;ision is talten out of contcxt. In thc ToylorPortt dccisiolt thc Board was obviously refcning to that spccific sct of fcB, i.e., an 
"noirr"yreprescnting tr'vo clients on thc same transetion If the Board would have rncant all attom€ys are

exempt from the Statc E-thics tarra simply bcausc thcne is a comparable Rule of hofcssional
conducL lhcn rho In Rc Kcan unctdision would have had diff;il rcsurts.

Furthnnore, this argumant ignorcs prior courr dgrisions on this topic. ln thc maner of,vidboc u. conmbion on Ethb li pubtti E rrptoirr",ti ,hc ;,"t"rtff ;ucd rhc commission on
Ethics for 

-Public 
Employees for a acctaraory ludgrrcnt as ro rlrc Consitutionaliry of thc Ethica

lodc pmhibiting him from punuing,:mpb6; opportuniticr as an anomcy aficr his scrvice as
F bryr Sccraary of DEQ cndcd.rr nc 

"iaitnoa 
16r ttro Erhics Codc infringcd on thc Suprme

9o5't cxclusive power to regulalc thc pracriccof law. Thc Suprenrc Court in finding rhe Ethics
Codc to be Constitutional, stacd rhc grhics Co& merely supptamcntco the Rules of profcssional
Conduct for Attcncys' and it did rpt infringe upon ttr Sup'ri-e Court's powcr!. In its dccision,
rhc Suprcrnc Courr sutcd:

lloygver, attom€ys are subjcct to laws othcr than rhc Rules of.
hofessional condrrr, and somainrcs thosc raws rcratc to their
actions 1l ajtomcys, A person who receives a licensc o practice
law and adhcres o thc Rutcs of profcssional Conduct is not
insulated from othcr rcgulations ard conditions urdcr which tlrc
lrcensc may bc u*d. Mire.540 So.2d at 955; see also DcSalw v.
State, 624 So.2d 892, 902 (Lal993), ccn. denic4 510 U.S. | | 17,
r l4 s.cr. 1067, 127 L.Ed.2d 3t6 (t994).

{ ryrrcn posscssing a law licensc is not exemp from thc duties of
citizeruhip or ordinary state lanr. Mrre, Sa} So.2d at 954, For
examplc, a lawyeds busincss is affectcd and limitcd by local
1o.nilg ordinancc, yct thcsc rcgulations do not impcdc or fnrsrratc
this Court's. authority ouer tli practice of law. A tawyer who
1o"u..tt".14 commingles his clients'moncy may have violarcd this
Court's disciplinary rulcs but is also subjccr to rhc state criminal

'" Opinion No.200&l lJ0
" 646 So.2d 15t (Lr. 19!14)
't This casc was abrogrrcd Ly rhe Suprcnr coun for reasons no rppricabrc to thc issuc ar han4
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theft laws. Similarly, an anomcy who is a public oflicial or
employec is subject to the Rures of profcssionai conducr. as werl
as thc ethics codc rulcs which apply to all public licnyanr, as long
as the ethics codc provisions do nbrirnpedeor fnsrratc this coutts
aurhority to regutate thc prrtice of taw.re

- -T" say onc profession is exantp from thc Ethics Codc because it is also bound by a
profcssional codc would be a very cxporsive interpreuion of thc Ethics Codc ard would rcsultin some vcry abzurd *:yl!. For examplc, a licensed atromcy ,"outa U" frec ro ignore rhc

To conclu&, thc Ethics Codc's pmhibitions do not prwcnt architccrs from practicing
their trade nor docs thc Ethics Cooc conilicr wirh Rules of professional condrt for ArchirecE.
!.:::::t J!- " pcrlon conrrac{s with rhe srarc of Louisiana ro perform govcmmcnral
runclrons' hc is rcquired to also abidc by thc Ethics codc rc!.. 'vc to that piojcct.

3' Enforccncnl of tbc Ethhr codc D,ocl Not R6uh In Provirionr of thc publlc
Bid Lrw BcconingMcrdryhsr orAbcurd

Milton Womrl ard thc AGC claim that the enacrrnent of La R.S. 38:2212.7last yan
demon$ratcs thc legislative intent not ro includi in thc Ethics Codc dcfinition of pubtic ncFyartrs
qrivle arclitcct'q dcsigners or orher consultanrs who perform scrvices on public works project.
As shown below, the opposite is tnrc. Wc rcspectfu[y iiogre..

La RS. 3t22t2.7 srares:

Any pcnnT_contrrting with an agcncy for thc purposcs of
dcvcloping.bidding documcnq reqrcsts for proposalq or any other
type of soliciution rclared ro a specific iro"urcmcnr shall be
pmhibitod from bidding proposing, or otknrrisc competing for
awerd of that procuremcnt. Such persons shall furrhcr be
pmhibiled from participating as subcontractors related to rhc award
of that procurcmcnl

Tlis statute is found within thc Public Bid Law, and it gocs wirhout saying thar Title 3gand Title 42 pertain to two sepstate and disrinct artas of rhc Lw, As pointcd ovt in ,Vdboc,
supra' onc statute is not to bc read to the exclusivity of the othcr nor is ii mcurt to supptant theothcr' These two scparals areas of law have two distinct purposcs, and while both affectarchitccts, each law affects them in a diffcrenr rarr,rti ut"lili:. iarzzlz.l,an archirecr

requirerncnts of Section I I12, ard | | 13 as well, claiming rhc iissrn is addresscd in the Rules of
hofessional Conduct.

le 
rd. a Ji9

tn scc
(distinguishcs Civit Scnicc nuU norntnFdiii
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who bids on a Public works projcct thu hc dcsigns would tre in violarion of thc Public Bid Law.
The ramitications for violaing rhc Public Bid Liw are quirc differenr fiom thc pcnalries thd may
be imposcd by the Board of Ethics. To say that therc is no necd for one provision under thc
Public Bid Law because thcre is ur applicable provision undcr the Ethicc Code would bc as
nonscnsical as stating,that thcrc is no nced for a criniinat pcnalty for misapplication for paymcnts
of constnrction funds{r since.-therc is a remedy availablc io pursuc a claim for paymcni oi funas
undcr the Public Wo*s Act{r

4. Thc Ethio Codc Should bc Rcrd So u to Enploy r "Frir rnd Jurt" Rcrdlng ol
Eech Pruvlsloa end aot in r Menacr to Melc 6nc Sccdoo Mcelinglar or Mcrc
Surpluqgc

This Board has made clcar it will not adopt a stan&rd of constnrction that doca not
cmploy a_"fair and just" reading of each provision. Ncvertlrcless, somc of thc argumcnts
prcsented by sorne of the rcsponding entities r€quest that rhc Board cmploy a srr€tchcd vicw of
thc Ethics Codc. lf so employd the intcrprerarion would lcad o conflicts within rhc Code itsclf
and also expand thc co& in dircctions thc icgisl*urc cleady ncrrer intcndcd.

. For example, thc ACIC suggcst tha if a privatc architect is dccmcd a public employee,
thcn the Board would have to inarpra La RS. 42:ll2l to mcan tha a private architect rtrm
cannol contract with FP&C for tuo ycars after thc projcct is complacd. Srrh an interprctation
obviously would not be rational, and it certainly would not b€ a ;f"ir 

"nd 
just" rcading of this

pm.viryn. Additionally, this hypothctical situation disregards the vasr prcccdent to thc contrary,
including the recent decision of this Board in In Rc Kcan Mnbthar *ites the scopc of a privaic
firm's agency is limitcd to iB contract with the public entity.s

Milton Womrck and ACC also urge this Board to rcad the recent amcndmcnt of La R.S.
42:ll13 (D[l)(aNi), to "spccifically dl& family mcmbers of [cerrain public oflicialsl to be
awarded a publh contrct by compctitive bidding so long as thc irlmcdiaa family mcrnber is not
a spouse".-Thc 

lubparagraph does not state this and to rcad such into it would be an "expansive
interpretation of thc cthics code-. Reading thc provision in the maruEr rhey suggest would result
in a conflict bctween Part A and part o of La Rs. 42:l l 13. And as poinrca o"t uy AGC, ..No
law strould be considered meaningless or mer€ surpl,,oage.'4 Thc legishtive intcni in enacting
Seclion.A.** to prcvent public sewants ard thcir i.ttrcaiatc family irembcrs from contractinl
within thcir aggncv. and thc lcgislative intcnt in cnacting Section D was to prevant hcads oT
departmcnts or high ranking public oflicials ard rheir ipou*r from contrrring with orhcr
asencics in stals govemment.

'' La. R.s. 14:202
'! La. R.s. 3g:2241
" Opinion 2flD-t69t AGC corrcspondcnce, p.6

I
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Atso, Milton Womack suggcsts this Board tras hcld in the pas that whcn a contract is

publicty bid by a ctass of companier and docs not involve scrvicer or products that only onc

biddcr can provi&, thcrc is "no substantial economic intcrest" and thus no violation of Scction

I I 12. Such an intcrprcnion of thc taw and this Berd's prccedcnt is ncithcr "faif'mr "just". Ag

sratcd abovc, whcn an architcct is allowcd to participate in transactions involving his immcdiac
family membcrs, rhc entirc proccss, rpt jusi rhc award of thc contract-"is'aiiled'Potcntial--'
violations of thc Ethics Co& can occur borh bcfors and aflcr rhe actusl bid- Thcrc is thc

possibility of prc-bid collusioq as well a! qrnsrioru of favoritism both during and aft9r

ionstnrction. Tire advircry opinion citcd by Miiton Womach Opinion No. 2009'155, ccrtainly

did not addrcss thcsc issr.ps nor doer it addnss thc host of othcr issues involved if this Board

werc to statc that prblic bidding makes thc Ethics Codc inapplicablc.

Lastly, A@'s argument that because this mancr is publicly bi4 thc architect has no way

of krowing who will bc ihc lowcst biddcr should not bc consiffi for thc samc rcasong There

is srill a pokiUitity of bid collusion and post-bid misconducl Fufihcr, erh contrctor bidding on
a job mugt bc hmiliar with tbe plans ard specifications. Under Scction lll3, the contfflor
should not bid on the pmject whcn he knows his father or brothc is the dcsiger.

E. Tbc ArchitGca b rcI Per{orulng rbc Scrryiccr for Urcr Agcncia; lt b Pcrforninl
Scrviccr for FP&C

In Milton Womrk's lencr, it stat6 thal thc purposc of ttr architect in this mattc is to
"dcsign a facility to housc suitcs for excrcisc, tcting special pracdures' mctabolic chambcrr'
metabolic cart studies ard specc for faculty and support pcrsomcl in ordcr to strpport Pcnnington
Bionrcdical Rcserch Centcr's rcscarch and clinical missionr. Pcnnin4on's mission is not to
construct facilities".

This statcmcnt misscs a cnrial poinU Thc design contnct is between FP&C and thc

designcr. Thc prrposc of the contrct is-to fill a vital role that FP&C is statutorily obligatcd to
pcrform for the uscr agcncy. Whilc FP&C employs architcctl ard engirrcr: on staff that could
do thc work, drr to limitcd rqnurc6 and in aneffort to cmploy thc most cflicicnt, cost'c{fcctive
means possiblq FP&C contrrts rhir work ors to privatc dcsig tirms (architccts ard cnginccn).
This mt onty achicves a savingp for thc Statc, it insures that &signen with'specialtics in certain

areas such as laboratory dcsign or roofing can be cmploycd. FP&C is not statutorily obligatcd to
contract with outsidc architcct* bur thc inordinatc volumc of work makcs it cost-prohibitive and

extremcly bnrrdensome to add hundreds of rrchitccts ard cnginccrs lo thc Statc's payroll.

tV. Ownenhip of thc Conrtnrctlon Comprnicr

In addition to rcsponding to our rcqucsl, Milton Womack and the AGC also aryuc that-

Milton Womack is not in violation of La-RS. 42:lll3 bccausc Tcrry Hill, the presidcnt of
Milton Womack, docs not have a controlling interest in thc company.
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The ownenhip of fiM constnrction company was nol addrcsscd among thc oa1i1'

According !o rhc records of thc Louisiana Sotaa,.y of Shtc, qlor. lg.Jurr 
3, 200t, Michacl W'

llill (a membcr of WHLC), Travis C. Hill, and'Tcnencc W. Hill werc membcn of fiM
Constnrction On Junc l,'j001, Mictracl w. Hill tcndcrcd his 5l% mcmbcnhip il ffY-P
Travis ard Tcncrrc Hill. Travis and Tencrpc-iiff Off"fl are thc sons of Michael W' Hill

1Wfn Cl..Ttcr?is nothing'rhat contc*s rhat Travis -d T"t o. Hilt havc'a confiolling-intqlsa'^'

in TTM ard that thcy arcilrc som of the architcct, Michacl w. Hill.of wHLc. urder thc Ethics

Codc, they are prohibited from bidding on the Roof Rcpair Projcct' "

A. Courolllng ln&rat ir Miltoa Wonrck

As to thc owncr*rip of Mitton wommh lnc., ttr Actc ald Milton wom*k do not

contcsr rhar Michrct W. Hill of WHLC rta i.tty Hill of Milton Womack arc brothcn'

Ncvcrthcless, thcy arguc thar La- R.S. 42:l I t3 docS not apply to Milton womack bccauc Tcrry

Hill, thc presidcni of Milon Womclq does not have a controlling intercsr

Louisiana Rcviscd Sutute 42: I I I 3(A) providcs:

A. (l) No publh scwant cxctuding any legistrtor lnd ary appoilttcd

membcr of rny boerd or commission ald 8ny mcmbcr olr pvemlng
authorityoreparistrwidrapoprr|arionoftcnthousardor|csgor
membci of sucir a public sct"atds immodietc family' or lcgrl cnt'ty

in which hc hrr a conuolling intercst shall bkl on a GntGr into any

conrrct' subcootrlst, * 6ttrr mns*tion trl is un&r thc

supcwisbn or jurisdiction of the agcncy of srrh public scrvant'

A *controlling interest'is a dcfincd term io thc Ethics Codc. It mcans "any owncrship. in

any tegrl cntity c bcncficial iilcttn in e trust, frb ty or on bchelf of an individul or a rnembcr of his

immcdiatc family, eithcr indivllually or collccrivclji which cxcecds twcnty.-fivc P:t":nlof.dt"l lt^P!

cntity.'{ nr ICC and Milron Womrk arguc and submit an affidavit ry Y1::"1..S5,::
Secitary/Trcasurct of Milion Womactr, claiming thar Tcrry Hill .orrns 

otly ZJUo ol Mllron

Womach's common stoch and thcrefore, Scction ll l3 is not applicablc to it'

- This argumcnt misintcrprets thc statuta Un&r this stltutc, the following pctsom arc

prohibitcd noniUiaaing or entcring "into I contnct" nrbcontract or othcr transaction that is undcr

ihc supervision or jurisdiction ofthe agcncy ofsuch public scrvant"'

(l) A public scwoil
(2) A mcmber of thc public scwant's immcdiatc family

ifi n tesat entity in which thc orbllc rcnrnt has a conrolling intercsl

" Ethics Board Opinion No 2fl)2-149
.o 

La. R.S. a2: I 102 (t)
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Thc public servail involved herein it Michael Hill and/or WHLC. No one has stated that

lVlichacl Hill does nol own a controlling intercs in WHLC. To thc extcnt that Mihon Womack

and AGC arc claiming thar Tcrry Hill docs not havc a "conrrolling interesl" in Milton Womack

as defined by thc Ethics Codc, thc issuc is inelcvant. The only issue is can Tcrry Hill, a mcmber

of thc public s€want's immediatc hmily, bid or entcr into conuacts with FP&C.

Terry Hill is the presidcnt of Milron Womack, lnc. He holds the contractor's liccnscs

thar wcre uscd to bid on this proiecl. Terv Hill pnnAd his namc and signed the bid form for thc

Clinical Rcscarch Facitity prij"it"tt ferry ttitt's name is also listcd aslhe auttprizcd offrccr of
Milron Womack on thc 

-Uid 
form.'t Milton Womrk's anached corporatc resolution authorizes

end crnpowcrs Tcrry Hill to €x€culc any and all contrac6 of whatevcr kind on bchdf of thc

"orporaiion.tt 
ferry Hitt signcd rhe contt?ct bctwcen Milton Womack and FP&C as prcsidcnr '"

At thc timc of filing thc request. thc cxrt amount of stock owned by Tcrry Hill in Mil19n

Womack was nol known to ppAC. To this dac, FP&C docs not know exactly whcthcr thc 23.o/o

is e $bstantial number of the toral stocks or nor. lt b unknown whcthcr ttl€ 2loA rtpresena thc

majority of Milton Womack stocks hcld by any onc irdividual or whctlrr th€r€ are peoplc who

noia mbrc of a controlling intcrcst than Tcrry-Hill. Litcwise, it is unkngwn whcthd any othcr

imrnediatc family memben owr! any portion of sro"t in Milton Womacl. tl

FP&C is not in a position to invcatigate such maners. Howcvcr, cvcn if il is found that

Terry Hill's ovrncrship intcrct rcsulr in Scction ll13 fourd inapplicable to Milton Womack,

rhc remaining issuc involving thc Ctinical Rcscarch Frility Projcct also nccds to be dccidcd

bccausc if Tcrry Hill's inrerest is not a 'conrrolling intcresi', it may bc dccrncd a 'substantial

interest" under thc Ethics Codc. Under Scction t I li thc public sdvanlr WHLC/Micfracl Hill' is
not allowod to participate in rransactions in whish any mcrnbcr of his immediatc farnily has a

"substantial economic- intcrest.' A substantial econo*ic int€rest is "an ecorrcmic intcrest which

is of gruatcr bcncfit to thc public scrvant or ottpr pcrson than a gencral class or group of
p"ason-s."tt

It Sec Anrchcd Ex. E, Bid Form by Milton Wom*l
rr td
to ld
!o Scc Anachcd Er. F, Connxt bctwccn FP&C and Mihon Womacl
t' opinion No. 200!-913
tr La. R.s. 42: I I o2 (2 I )
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lf you have any qucstiolu or desire any$ing further from the Division of Administration
in regards to this mancr, plcasc do not hcsitatc ro conurct our office.

)

,.,' J^*rrBonavcnturc' Division of Administration
Office of Gcncral Cor.rnscl

l20l N. Third Street Suirc 7-21I
Baton Rougc LA 70802

JB/eb

Enclosures

c: Russcl W. Wray
James L. Ellis
Hcrman J. Cesser |Il
Michel A. Pancrson
Jerty Jones
John Davis
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April2l.2009

VIA HAFID DELIVERY

Louisiana Ethics Administration program
617 Nonh Third Street
LaSalle Building l0,h Floor
Baton Rouge, Louisiana 70g02

Re: Request for Advisory Opinion on Project entitled New Ctinical Research
Facility' LSU Pennington Biomedlcal Researcb Center, project No. l9-509-
065-01, perr 0l

To: Members of Louisiana Ethics Administration program:

Please accept these comments on behalf of washer Hill Lipscomb cabaniss Architecture,LLC and Michael Hill' aprincipal ofthe firm, in response to the request for an advisory opinion byGe'eral counsel for the Divisiin of Adminirt.",ion corrceming this project.

BACKGROUND

- Pennington Foundation made a decision in the late 1990s to expand thc research facilities atthe Pennington Biomedical Research Center.

At that time. theexpansion wxs to be privately funded. The Basic Science Buildipg wasprrvately bid in 2000 and was buitt.

Theconrbined priceofthe Basic Scienceand Clinicat Research projects exceeded the tundsPettnington Foundation had availabte lor construction. At that .iuncture. the Clinical ResearchBuildrng was placed on hold. Subsequently. Pennington Foundation approached the State to obtainpublic funding for the Clinical Research euihing.

Itr December. 2007' the State of Louisiana. through the Divisiou ofAdministration, enteredirlto a colltract with Washer Hill Lipscomb Archiiecture - post-Architects - A Joint venture for thetlesign services in connection with the Clinical Research Facility to be located at pennipctou.

Iu!.ll l. Ldf {r9r}e0
4 rydbjb
{ rr.ryr-
r .tubaffi
a .L-tUtCi'

o{r urltlD tqa' tum ts ' 
'o4t 

ttlrr ryt. ' urcx roucf. loortr^r^ 7oto9 . rflort: {r:tr 9rr-Jtto . ru: l'tr gra-ttgt . raa![r: .* lorcur.cor
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Subsequently. the project was placcd for competitive bids in 2008. Therc wcre thirlecn ( l3)
hids received on the prqect and Milton Womack, Inc. was ttrc successful low bidder on thc pro;ect
(approximately $400,000.00 lower than the second bid). Thc State of Louisiana entcrcd into a
contract for the conitruction of the Clinical Rcscarch Facility with Milton Womack, Inc.

One of the prirrcipals of Washer Hill Lipscomb Cabaniss Architccrure. LLC is Michael Hitl.
His brother is one ofthc offrccrs of Milton Womack, Inc. Mr. Hill's brothcr owns a minority inter€st
inMiltonWomack,[nc. Michael HillhasnoownershipinterestwhatsoeverinMiltonWomack. lnc.

It should be noted that the request for advisoryopinion onlyrefers to Wash€r Hill Lipscomb
Cabaniss Architecture. LLC whcn in fact a review of the design contract with the Division of
.{dministration shows that the designer of record is a joint venture between Washer Hill Lipscomb
Arc hitecture and Post-Architects.

General Counsel for the Division of Administration has asked whether Washer Hill
Lipscornb Cabaniss Architecture. LLC should be considered a public scryant pursuant to the Code
of Govemmental Efiics. For thc rcasons discussed below, the answer to this question should be no.
Washer Hill Lipscomb Cabaniss Architecture, LLC should not bc considered a public scrvant.

DISCUSSION

The Ctinical Research Facility is a building under construction on the existing Pennington
campus. "The new facility will housc suites for exercisc testing special procedures, two metabolic
chambers, a metabolic cart studies ard space 6r facility and support personnel."r

Washer Hill Lipscomb Cabaniss Architecture, LLC is a private architectural firm, nol a
govemmental entity.

The tluestion poscd by counsel for thc Division of Administration is whether the work
perfornred by Washer Hill Lipscomb Cabaniss Architecture. LLC cause it to be considered a public
cmployee pursuant to La. R.S. $ 42: | 102( l8{a[iii). The Board has very recently stated in /n Re.'
Tttvlor Porrer. 1008-1150 that "[a] fair reading of Section l8(a) shows that (iii) and (iv) above
represent exceptions to generally accepted meaning ofempfoyee. Thus. those exceptions should not
be given an expansive interpretation."

'Prelimrnary Prognrn New Clinrc Rcscarch Facility, Penningron Bionrcdical Rescarch Center, Prolccr No.
I 9-(109-O65-0 I
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The question here is the same asi in In Re; Ta.vlor Porter; whether Washer Hill Lrpscomb
( abanrss Architecture, LLC would be "engaged in the performance of governmental tirnclion," in
providing architecture scrvices to the Division of Administration and. thcrefore. in violation of
Section llll(2xd) (payment from nonpublic sources as compcnsation) and Section lll28(2)
(participation in certain transactions involving the public employees governmental entity)'

. The Code of Covernrnental Ethics provides no definition of governmental function. La. R.S'

-'19: lcrealestheDivisionof AdministrationasadivisionoftheOfficeof theCovemor. La. R.S.

39:l2l saystheDivisionofAdministrationis to"exerciscsupervisionoverthcexpenditureoffunds
and the construction projects." La R.S. 39:121(4) specifically provides, "the Division of
Administration shall "[s]upervise construction, approve estirnates, and s€lect and employ engineers,
architects. nnd other personnel neccssary in connection with the administration of contracts for
projects." ( Emphasis added.)

Here, as in In Re: Taylor Porrcr, Washer Hill Lipscomb Architecture - Post-Architects' A
.f oint Venturc is indirectly supporting the Division of Administration's performance of its lcally
rnandated govemmental function in administering contracts for projects. To {ind that a private
architectural firm involved in one of the numerous projects overseen by thc Division of
Administratron is engaging in the performance of a govemmental furrction is an expansive view of
a private entity being engaged in the performancc of a govcmmental function.

This Board has said quite correcrly and is worth quoring here:

"The Board takes cognisance ofthe untold hundreds, ifnot thousands, ofcontracts
between private entities and governmental ageircies. The object of these contracts
varies greatly. Some provide professional services (legal, accounting architecture,
landscape architecture, medical, engincering etc.); somc provide constnrction.
renovation or repairs of buildingsn roads, equipment, etc.; some provide social
services. ernployment and management guidelines, insurancc advice and policies.
some provide products including consumables; the list is virtually endless. To hold
that each of thosc private entities and their employees are public employees appcars
lrcyond the intent of the legislature in adopting Sec.l102(l8Xa). If the legislature
irltcnd€d that result, it would simply have provided in Section l 102( | 8)(a) that "any
person who provides a scrvice or produgt under contract to a govemm€ntal agency
is deemed to be a public employee." In Re: Taylor Porter.

As furthernoted by this Board the Preamble to the Code announces a policy against "creating
tuunecessary barrien to public scrvice" Such a result would inevitably follow were an architcctural
hlm such as Washer Hill Lipscomb Cabaniss Architecrure. LLC to be deemed a public servant

December 2009 General Appearances Page 57 of 84



() ()

,{nrrl2l.2(XX)
ltage 4

because of its de sign services in assisting the Division of Administration in perfonning its staturorily
rnandated duties.

/!
loxdrrw FIRM, L.L.P.

ATTERSON

MAP:krc
cc: Mike Hill
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May I l, 2009

VIA HAi\D DELIVERY

Louisiana Ethics Adminjstration prograrn
617 Norrh Third Srea
LaSalle Building, l0s Floor
Baton Rouge, Louisiana 70802

Re: Responrc to Corrcspondence from thc llivisbn ofAdminirtration and thc Oflicc
Facility Plenoing and contror rcgarding Rcqucst for Advrsory opinion on
Project entitlcd Ncw Ctioicsl Rescarch Fecility, LSU Pcnningtin Biomedicel
Reseerrh Centcr, projcct No. l9d9{lfs{1, p;rt 01.

To: Members of the Louisiann Ethics Administration program:

Please accept these commens on behalf of Washer Hill Lipscomb Cabaniss Architecture,
LLC (WHLC) and Michacl H,ill in response to the April 29,2N9 conespondence from the Division
o-f Administation(DoA/.office of Ficility Ptanning and Control (Fpc). As you are aware, one ofWHLC's principals is Michael Hill, and Terry Hitl, rhe prcsident of Womack, is his brother.

Roof Repair Proiect

DoA/FPc takes thc position it will not withdraw its request for an advisory opinion
regarding the roof repair project even though the contractor, TTM Construction LLC, has withdrawn
its bid- DOA/FPC suggests to thc Board that the basis for irs insistence is that it wishes to have
assistance in making a decision whether to pursue TTM's bid bond. This can only be characterized
as punitive' Therc is nothing pending which requires an advisory opinion. The Board should decline
DOA/FPC's request.

Purtu$.Ef-to WHLC" ,"op" of .urvi""r 
"od 

th. rppli."ble 
""r" 1". 

"od 
,t"tut"r.

WHLC ir oo, uoo"n.d io ,h" o""for-"o". of 
" "or"-**d fu*,ioo.

Cerrtral to the questions beforc the Board of Ethics is whether WHLC, a private entity that
contracted with the Division of Administration pursuant to a joint venture to perform architectural

;l

! ir',
o{. uxmD P4{ lurtr too . 40at r$tr 6ra i !^b* toucr. lourruu 7o6o9 . ,xoxr: {Drr 9I,r!to . ,M {arr, 9aa.rto, . t!B@: ;n.aoxcu!.cof
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services for one of its many projecls, is a governrnent employee engagcd in the pcrformance of a
govemmental function under La. R.S 42: I 102 ( | 8). For the rcasons submitted to yeube fsre and
for reasons morc fully staled hcrein, the Board of Ethics' answer to this question should be no.

In the casc of Commission on Ethics for Public Employees v. lT Corporarfoz, / the court
detcrmincd lT Corporalion was a statc ernployee engagcd in the performanci of a state function
pursuant to state law. Act 314 of 1978 provided, "it is in the public intsest and within the police
Powenl of the state to establish a framework for the regularion, monitoring, and control of the
generators, transportatio& storaee and disposal ofsuch hazardous waste..." (emphasis added) IT
had thc duty of securing feasible sites for the storage and disposal ofhazardous wasrc. Accordingly,
IT was charged with onc part of the framework in cstablishing wherc the storage and disposal of
hazardous waste would be located. In finding lT was a slate employec, the court did noi use an
expansive interprctation of bcing engaged in thc performance of a state functio4 as is necessary to
find WHLC is engaged in the pcrformance of a governmental function.

The samc was true with the c ax of In Re: George Dyer and Fire Apparatus Specialists, Inc.r
The vo,lunteer firc department contracted to be thc sole orovider of fire irorecdon tor the disrricr;
accordingly, the volunteet frrc departmenq of which George Dyer was Gc fire chiefi, was engaged
in the performance of a governmcnt function. (emphasis aaAcal An expansive interprctation was
again not needed to find that the soh fire fighters for thc district wer€ engagcd in thepcrfonnance
of a governrnental function. No govemment employe* provided thesi scn ices, tn the instant
matler, however, WHLC has architectural duties apart &om the role of the DOA/FFC. It is not as

+ough thc work performed by the architects of WHLC is rhe same as or rakes the place of the
funcrion of thc DOA/FPC. Accordingly, the Board should not find WHLC is engaged in the
performance of the govemmental function assigned to the DOA/FPC. To find WHLC is a state
employee requires an expansive interpretation of being engaged in thc performance of a
govemrnental function, which the Ethics Board has prcviorsly found to be inappropriate.

Thc DOA/FPC relies on In Re: Kean Mtller 2009-16t' to suggest that WHLC is a stare
employee. While thc case suggests that Kcan Miller is a state employee, this casc does not further
the argument that WHLC is a state employee. There are many points of distinction which suggest
WHLC is not a state €mDloyee.

I Commission on Erhics lor public Employees v. lT Corporation, 423 So.2d 69j (t-N. App. I Cir. 19E2.)

7 ln Re: oeorge Dyer and Fire ApForctus specialbt, Itt.9s 2297 (La App l. cir. 612a9q,677 sa.zd
| 075.

' ln R"t Kean Mitler2009-169
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The rationale of the Board finding Kean Miller is a state employee is outlined in opinion
20Q9.-.!5.4.:. Kean.Millcr was found to be a public employeepursuant ro La R.S. 42: I t 02 l g ia) (iiiand iv). Kean Miller was hired to l.) attend meaings of the oCD Stare Appeal panels
approximately tfuee times a week, 2.) providc legal counsil to the Louisiana oCD Stut" epp""ts
Panels as requested with regard to disposition ofappeals beforc panels; 3.) draft proposed decision
letters incorPorating the decision of the Appeals Panels; ard 4.) represent OCD in litigation arising
out of the decision of the Appeal Pan€ls. Following Hunicane karina, the OCD had alproximatel!
5,000 appeals to be heard and four staffmembers to make recommendations to ttre parct. tcean
Milter provided most of its services in the ollice of the oCD, inctuding clericauparaligal services.
Kean Miller's staffalso performed thc same functions as the Road HJme program staff undcr rhe
head of OCD and the head of the Road Home i-grurn. The contract was entered into due to the
volume of appeals.

WHLC did not contract with the state to address the volume of the DOA/FpC's work or to
perform the same function of the DOA/FPC. WHLC as a joint venturer was hired to perform
professional architectural services pursuant to contract with the Division of Administratibn for a
Capital Ourlay Project. The role of WHLC in performing architectural services is distinct, separate
and apart from the adminisuative role ofthe OOaffpC. Kean Miller's employees were performing
thc same functions as the agency stalf due to the volume of appeals in thesamc oflice as the OCD
and under the head of OCD and the head of the Road Home Program. WHLC does not perform its
services in the oftices of the DoA/FPC, and the architects of wHfC are supervised by and subject
to the authority of WHLC. To find that the DoA/FPc has zupervision or authority over the
employees of privately owned companies who contract with the state for Capital Outlay projects
would lend to an absurd result. Where would thc line of state ernployees end? Tlre DOA/FPIC
functions as the owner of the project through a contract for services. A finding that Kean Miller is
engaged in the performance of a govemrnental furction based on these pertinent points does not
turther the argument that WHLC is a state employee pursuant to La R.S. 42:l lo2 t ti 1a; liii ana iv;.

The question is whether WHLC is "engaged in tlrc performance of govemmental function"
in providing architecture services to thc DOTFPC for itte Ctini""t Reiearch Facility ar LSU
Pennington Biomedical Research center puniuant to state law Thc answer is no.

La R.S' 39:l creatcs the Division of Administration as a division of the Office of the
Govemor. Lr- R.S. 39: 12l says the Division of Administation is to "exercise supervision over the
expenditure of funds and thc constnrction projects." La. R.S. 39:l2l(4) specificilly provides, "rhe
Division ofAdministration shall "[s]upervisc construction. approve €stimates, and select and employ
engineers. architects. and other personnel necessary in connection with the administration of
contracts for projects."

' Opinion No. 2009-154
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Pursuant to La' R.S. 39:124, *frility planning and control section shall make periodic
ins.pections qt all staggs of construction of arryLility-constnrcted pursuant to this part and shallmakc detailcd reports which shall be made available to the lcgislature and to the public. Suchinspections shall includc but not be limited to thc close technical on-sire examination of thematerials, stnrcturc, and equipment ard surveillance of the workmanship and methods used to insurereasonably that the project is accomplished in compliance with information given by the contractdocuments and good construction practices.,,

La' R'S' 39:125 also provides the "facility planning and controt section shall be rcsponsiblefor directing final payment for work done on eaci pro;ect. However, if upon final inspection of anyproject it shall be found that the plans, specifications, contract, or change orders for the project shallnot ha.ve been fully complied- with, tire facility planning and contil secrion shall, until suchcompliance shall have been effccted or adjustr#nts satisfactory to it shall have becn madc, refuscto.direct such paym€nt' u-pon completion olthe project thc faciliryplanning and control section shallreleasc it to the agency. The facility planning ard control section ,t utt U" r"rponsible for making aninspection of thc project prior to theixpirati-on of the guarantec period to obserue any dcfects which
may appear within one year after completion of the contract. rn" a"itlty planning and controlsection shall glve prompt wrinen notice io the contractor of defects which are due to faulty materialsand workmanship."

Section 7 ofthe I'ouisiana capital Improvements Projects Procedure Manr.ral for Design andconstruction (Procedure Manual) ouilircs the role of the arciitccr.t The array of services shows the

5 Thc rolc of thc erchitcct.involves dcsigning the projcct within thc applkablc legal requirerncnts and costconstrainE. and advising thc owncr if this cannot u" aJ'*. it" doign., is chaiicd widr providing the neccssarygeotcchical repms uld survcys' and.finalizing rhc timc schedulc. The dcsigncr is to submit a statcmcnt of probablccosts' and a rcport bascd on thc applicable codcs for state owncd buildings.'th. designo, is responsiblc for thccoordination of all documents-tid.ditjiqlj"o. The designcr distributcs c-omtruction Jocumcne and is rcquired tocomply with all provisions of Public Bitl Law. The dcsiincrevaluatcs prior approval requests for substitution of
mater-ials, products and cquipmcnt cquired by thc appliJabb statuto and owner proccdurcs. The &signer issucs thc
agenda and modifics construcdon documcrts. nre aoign.r parricipates in a prt-Lid conferencc in accordance with
the contract documents. Thc dcsigrcr providcs a form ti thc owner to tabularc rhe bids. Thc dcsigncr analyzes thcbids and makcs a rccommcndation to the owner as to whJcr to award the bid to thc low bid contracto, oa to rejoctall bids' Thc architcct administers thc construction documcnrs and submits to the owncr a cost data fbrm for thcownd's evaluation. Thc architcct makes recommcndations for the owncr's approval in regard to tcsting. Thc
architcct advises and consults with thc owrcr and communicates the owncn in$ructions to thc contmctor. Thc
designcr can act on behalfof thc owncr as povided foc the manual. Thc designer conducts a pre-construction
confercncc^' Thc designer and consultants must visit the site for inspcctions. 

-Thc 
dcsigncr is to guard the owncr

against defects and defrcicncics. .tp"* are required from the designer and consulants to thc owner upon cachvisit' Thc designcr agrees to qualifrcations, expcrience and training ofhis representativcs in making decisions andint€rpreting conshrction documents- The dcsigncr is to confirm in rvriting ail such dccisions to thc owncr. The
designcr is also chargcd with replacing any refiscntativc the owner determines does mt mect thc qualifications. Thcdesigncr issucs certificates for payncnt upon determining the quality and progrrss ofthc contractor,s work. Thedesigncr instructs the contractor to conduct monthly...iing, in rcgard to poject scheduling. Thc designcr is to

December 2009 General Appearances Page 62 of 84



(, ()

Louisiana Ethics Administration Program

May E,2009
Pagc 5

design professional functions in thc role of an architecL which supports thc sugerviso.V

gooJrr-rntl frncrisn-sf thc DOA/FPC. The architect certainly assists thc pOA'/.fBg'.hu'!S .

irchitect does not perform thc function of the DOA/FPC. It is mislcading to suggest otherwise' The

DOA/FPC h"s iS oo'n ruper"i*ty .ole, its own inspcctiom to perform. its own budgctary concems

to address. its own rcports to write, its own contraciadminisfation to perform' its own duties to the

legislature and the puUlic arising from these projects, essentially' its onn administration to perform

s€parate, independent and apaifrom ttrc wo*-of fnc architcct. While thc DOy'l1FFC may rely on

the information supplied by thc architect in performing its Usks, rc find that anyone whose work-is

relicd upon by thc governrnent agency in performing it" Outio is engageg-in the performance of a

gor"11111r"noi n-"|lon is overly Uroad. The Board oiEthi"t "-*t 
find WHLC is a state employec

without interpreting 42: I I 02 ( I 8XaXiii) expansively.

This Board has said quite correctly and is worth again qr'roting here:

..The Board takcs cognisance of thc untold hundreds, if not thousands, ofcontracts

between private entities and govemrnental agencies. Thc object of thesc contracts

varies greatly. Some providJprofcssional serviccs (legal, accounting, q$hil@E,
landscapc architecture, medical, engineering, etc'); somc provide construction'

renovation or repairs of buildings, ..4", 
"quip."nl 

etc'; some provide social

services, employment and management guidilirrcs, insurancc advice and policies'

some provide products inctuding consuriblo; the li$ is virtually endless. To hold

that each of those privare entities and thcir employees are public employces appears

beyond thc intent of ue legislaturc in adopting scc. I 102( I 8Xa). 
^lf 

thc legislature

inrendcd that result, it wouii simply have pro"id"d itt Section I 102( I 8Xa) that "any

submit to thc own€r, uscr agcncy and contractor a monthly status rcport The form ofthc rcport is supplicd to thc,

designet. TheDesigrcr'sStat€mentforProfessionals"ti.o-ii'ntContractor'sCertificateforpaymcntshall 
b€

supplicd to thc owncr. The designcr is thc impanial judgcbctwcen thc owner and comactor for il|e rcquirements of

thc contract documcnts. Th! dcsigncr can rcjcct all t** th"iit ; iicomptiancc-t'ith lhc conract documents' Thc

designer rcvicws shop drawings, samples and submissions oiitt".on,tooi only for conformarrce of dre design

conccpt The designer is to respond to requ.sls fo. inio.."rioi-ftotn th" to*otot' Only widr thc authorization of

rhc owncr shall the designcr prJp* 
"t 

oni. ordcn. The dcsigncr conducg.an inspection with thc owoer' us€r

agency and thc contractol to dctcrminc ifihe contractor't *;[ ; in gencral accordance with the contitct documents'

Whcn thc owncr dcaircs to acccpt thc work on nrtt or suUsJtiai conipfetion' thc designer shall recommcnd such

accepbncc in writing, excepting $c retained percentaga liquidated damages ot thc. value.of thc purch list ilemg'

Upon rcceipt ofthe clcar licn clrrificrte, the dcsigncr mates the final inspection' Thc desigrcr issucs guarantcB'

opcrarion and maintenance r-;;1" keys and otfr cbsingdocumcnts for dtc owncr' Aftcr acccptatrc€ by thc owner'

the designer prepares a final reporr containing ineo.rnaion rcqu.sted by thc owner id y" sets of as built dra*ings'

Thc dcsigner reviews and approves thc punch list. fhe Oaitli follows up on items to bc corrccted during lhc ^

wananry period.
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person who provides a scrvice or product under contract to a goverrunental agency

is deemed to be a public ernployee.'"

A finding that WHLC is a state employee has far reaching ramifications' Each private

architect who contracts from herc on wirh the DOA/FPC for Capital tmprovement ProjecU will b€

subject to the same strict conlin€s of the ethics codc applicable to stat€ employecs' The Procedure

Man'el outlines the rolcs for all architecE working on these projects, and the revised statutes

applicable to the DOA/FPC apply in each instancc as well. Accordingly, a hnding that the architect

is lngaged in the performancc of a govenrm€ntal function in this irstance would mean the same

."rutt for each architect engagcd in senices under any capital outlay Project.

Womrck'r bid ir in thc bert intercrt of thc tu olyer

DOA/FPC claims the tax payer is at a great disservice when contractors bid on projects

designed by immediarc f;it;";b*s'. The noe,rrpc conveniently excluded from ie analysis

that through th€ vetting procss of the public bid, Womack's bid was nearly $400,000 lesslhan the

next highest bid. If Wili-C is found tobe a public employee and in turn Womack is precluded from

pro.."iing *th the project, an extra $400dOO.titt be necessary to complete this project' We again

caution against an expansive interprctation of WHLC being engaged in the performance of the

governmental function for practical reiuions such as this'

At the time wHLc becamethe architect,thercwereno ethicalconcemsto address regardless

of whether WHLC is fourd to be a statc employee or not. WHLC as the architect designed the plans'

prepared the specifications to b€ bid, etc. lt w111 not until after Womack bid the job and thc

DOA/FPC awarded the contract to Worffick that the DOA/FPC claimed there was an ethical conflict'

The DOA/FPC did rpt raise its ethical concems until the job was approximately one year from

completion. tt would be a great disservice to the ta.xpayen oithfs statetg nulli$ the contnrct of the

architect and/or the conmct of the contractor. Civen most of the work has been completed' the

parties r€quest that neither contract be nullified, as no ethical impropriety grounded in fact has been

found.

Thc DOA/TCP'r rssertionr of ethicel gonccrnr

"risinq 
from the;ork of WHLC end Womeck erc unfouodcd'

The DOA/FPC contends the primary objective of the ethics code is "to prevent not only the

' ln Re: fqlor Porter 200t'l 150

t April 29, 2009 concspondcncc from thc DOA/FPC to thc Board of Ethics pagc 6'
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actuality ofconflicts ofinterest, but also to prevent thc occuntnce ofthose situations that tend to

.r."t. " pcrception of a conflict of interest."r In {inding a conflict of intercst under thesc

circumstances and based on thc asscrtions ofthe DOA/FPC, one would need to pr€sume first of dl'
thesc actions are possiblc and secondly, WHLC is prepared to ignore thc provisions of the Louisiana

State Board of Architectural Examiners, chear, lie and steal in order to further its interests and thosc

of Womack. This is an extrem€ chargc in ordcr to find an ethical conflicl especially sincc any

design professional would facc legal arrd professional ramifications forthe actions suggested by the

DOA/FpC. Thc DOA/FPC's argumcnts ior ethical conflict also ignore the fact that the architecturc

services were provided subject to a joint venture with Post Architects.

A. Closing Specificrtionr

DOA/FPC contends that the designer could easily manipulatc its design to favor the

contractor by including a closing specificatfun,t Thc DOtuFPC is aware this typc of manipulation

did not occur. Section 7. I .4 of the Procedgre Manual specifrcally addrcsses closing specifications'

Generally, statc law prohibits closing spccifications with fcw exceptions. Section 7. I .4 ( I Xb) of the

Proceduie Manual provides, "Rny reason for closing specifications as providcd for by law shall bc

brought to the attention of the owncr in writing for;io"." Accordingly, any closing spccification

inctudcd in thc plans would not bc a secret, Further, for this specific projccq thc constnrtion

documents werc dcvelopcd with a closing specificatioq not d the insistence of the architect, but at

thc request of the uscr ug.*y. The closing specification r3q[ested by thc user agency inv-olved the

fire alarm and mechanical system, and thii closing spccification was approved bf FPC.when

Womack bid the project. ftre bOn lfpC knows closing ipecifrcations are generally prohibited. Thc

DOryFPC also knows that if a closing specification is irrcluded in thc plans, the owncr will be aware

ofttr specification and thc specifrcaiion will be subjectto approval. Suggesting an ethical conflict

based on closing spccifications which ale krrcwn by tirc owner and subject to approval is mislcading'

B. Price Increrser end Cbenge Orden

The DoA/FPC contends an architect could approve cost ircrcases and approve change orders

to increase thc contract price as a benefit to thc contractor.r0 An architect cannot unilaterally approve

cost increases or change orden in favor of family members and to suggest that one can is again

misleading, especially when dealing with charges of ethical impropricty. Section 7' l '6' I 5 of the

Procedure Manual further providcsJ'Onlv with thc authorization of thc Owner' shall the Designcr

I April 29, 2009 conespondcncc from thc DOA/FPC to thc Board of Ethics prgc 2'

e April 29,2009 conespondcncc from thc DOA/FPC to the Board ofEthics page 6'

r0 April 29, 2@9 correspondence from thc DOTFPC to th€ Board of Ethics page 6'
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prepiue Change Orders. The designcr shall obtain from the Contraclor his estimate of cost and time
changes in accordancc.with the contrast documents for the ehange Order" revieur and appxxc sarn& ,

and submit it to the Owner for approval before any changes are made in the Contract." Therc is no
basis for the claims of the DOA/FPC in regard to ethical conc€rns over price increases and change
ordcrs. (Emphasis added)

C. Ignoring Dcleyr Causcd by the Contrector

The DOA/FPC argues that an ethical conflict may arisc if the architect ignores delays caused
by the contractor resulting in delap of occupancy and loss of the owner's right to contractually
stipulated damages.rr This argument ignores the fact that any weekly or monthly reportsr2 from the
architect are submitted to thc owner for review, ignores the prcrnise that the DOA is charged with
performing its own inspections punuant to La R.S. 39: l2l (4) and ignores the fact that the facility
planning and control section is to make pcriodic inspections at all stages of consrrrction and is to
make detailed reports available to thc legislature and to the public pursuant to La R.S. 39:124. Thc
DOA/FPC seems to argue the WHLC has free reign. but there is ourner oversight as to the status of
the projcct on a sEict and routine basis. Further, WHLC is providing its services subject to a joint
ventur€ with Post Architects. It is impractical to argue that long delays causcd by the contractor
would be ignored by the architect.

Further, the desigrer is to be the "impartial judge of the performance there under by both the
Owner and Contractor,"rl and thc designer shall "endeavor lo guard the owner agatnst defects and
deficiencies in the work of the contractor."r' Accordingly, both WHLC and Post Architects can be
sued for breach ofcontract and for professional negligence ifthe architecs participate in the scheme
alleged by the DOA/FPC. One who asserts an ethical conflict is present or potentially prescnt must
presume WHLC is engaged in professional negligence and is breaching ia conmct to the owner.
The Board should not presume profcssionals are engaged in schemes ofprofessional negligence and
breaches of contract. No reasonable person world engage in these actions.

'r April 29. 2009 conespondence from rhe DOA/FP€ ro the Board of Ethics page 6.

r2 
SectionT. l.6.6andT.l.6.l0oftheLouisianaCapital lmprovementsProjectsProcedureManualfor

Design and Construction

rr 
Section 7. I .6. I t of thc Louisiana Capital lmprovemens Projects Procedurc Manual for Design and

Construction

In SectionT.l.6.6oftheLouisianaCapitallmprovementsProjcctsProcedurcManualforDcsignand
Construction
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D. lnformaaion Conveyed only lo tbc Favored Contrector

DOA/FPC contends that an alchitect coutd convey information to a preferrcd confaclor that

would not be known by any other contractor bidding the job, which would allow for an unfair,

competitive advantage in securing the bid.rt There are factual constraints to this argument, and

again, no rcasonable professional would engage in this activity.

Section 7.1.5 of thc Procedure Manual establishes, "Upon receipt of written approval from
the User Agency and other State regulatory agencies, receipt of cortected and completed

Construction Documents, and approval of the Latest Staternenr of Probable Constnrction Costs, the

Owner may advertise the project for bids and shall bc assisted by the Dcsigrer in obtaining bids."

Section 7.1.5.6 alsoestablishes that "the arshitcctprovides the Olnerwith a form io assisttheowncr
in tabulating the bids." Accordingly, the process for tabulating the bids is the samc as to all

submissions and based on the documents prwiously approved lt is unclear how secretive

information could give one contractor an advantagc over another ifall ofthe conlraclors' bids arc

based on the same plans and specificuions approved bythe owncr, user agency and stat€ regulatory

agencies, and ifthe criteria contained in the ptars and specifications is used to evaluate the bids.

Any vagueness in thc plans and specifications may bc called into question by any ofthc
contractors. Accordingly, this is simply another roadblock to any anempts by an architect to
unethically favor a contractor.

The argument of the DOA/FPC atso suggcsts that the owner would be completely unaware

if the criteria upon which the bids were evaluated favored a particular contractor. We suggest this
would be clear if an architect was brazen enough to do this.

It should be noted Womack presented a bid thar was $400,000 lower than any of tlre other

contractors. This speaks to the integrity and professional reputations of WHLC and Womack in that

the bid was not challenged by any of the other conractos. Thc potential challenge of other

contractors in regard to a bid submission is a detenent to any design professional from favoring orrc

c ontractor over another.

It should not be prcsumed that professionals are engaged in these sorts ofactivities. Therc

are strong deterrents to ih"r" practiceras provided by the Louisiana Slat€ Board of Architectural

Examinen and the laws of this state.

(l

ri April 29, 2009 corrcspondencc from ihe DOA/FPC to thc Board of Ethics pagc 6'
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E. Ignoring Defective or Subrtandrrd Constnrction

The argument by the DOA/FPC that an architecr might just ignore defective or substandard
constnrction is completely unreasonable.r6 No rrchitect wentr problems with the construction
of hlr proicct. The architect is charged with protecting the owner from defects and deficiencies.rT
lgnoring defective and substandard construction, no matter who the contractor is, would likcly
subject the architect to professional negligence and breach of contract claims resulting in damageg
rcpair costs, emotional distrcss damages, etc. When therc arc legal and professional ramifications
of this nature, it should not be prcsumed that these actions would occur. Espccially in the case of
a joint venture, it is not only WHLC that would be exposed to legal actioq but also Post Architects.

The DOA/FPC's argument suggests it has no control overthe project, but the DOA/FPC has
total control. In fact. it has final acceptance. Pursuant to 7.1.6.15 of the Procedure Manual, R.S.
J8:2241.1 gives the owner discretion to make acceptance on either full completion or substantial
completion- The designer conducts an impection with the Owner, Uscr Agency, and Contractor to
determine ifthc work is in general accordance with the contract docurnents. Accordingly, the agency
conducts its own independent evaluation as to the construction.

Pursuant to La. R.S. 39: l2S,"facility planning and control section shall be responsible for
directing final payrnent for work done on each project. Howwer, if upon finat inspoction of any
project il shall be formd that the plans, specifications, contract, orchange orders for the project shall
not have been fully complied with, the facility planning and control section shall, until such
compliance shall have been effected or adjustments satisfactory to it shatl have been made, rcfuse
to direct such payment. Upon completion of the project the facility planning and control section shall
release it to the agency.' There are so many r€asons an architect would not ignorc zubstandard
constnrction regardless of who the conractor is that this argument is unformded.

Leck of Capacity for Decirion Meking

Crucial to finding no ethical conflict in In Re: Kean Mitlert| was that Kean Miller was not
the decision maker.re The OCD was to b€ the dccision maker as to thc outcome of the appeals and
the decision as to what title company to use was made by IFC and the Road Home Applicant. As

16 April Zg.2Wg conespondcnce from the DOA/FPC to the Board of Erhics page 6

17 
Seclion 7.1.6.6 of thc LouisianaCapital lmpmvcmeils Projects ProcedureManual for Design and

Construction

'r ln Re: Kean Miller 2OOS-169
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outlined in the Procedure Manual, the owner maintains approval over the plans and specificaliors,
any change orders are subject the owner's approvat, inspitions iue made Ly irot onty r5e archii€cr,
but by the government agerrcies as welt, p"y..nts ar.rnde subjecl to thc approval ofihe owner, and
final acceptance of the project is subjcct to the approval of thetwner. Theowner, not the architcct,
makes the final decision on asp€cts crucial to thi project, the samc aspccts the DOA/FpC seems to
suggest lend to an ethical conflict.

Conclusion

WHLC should not be deemed a public employee. The DOA/FPC has set forth scenarios for
ethical conflict that are neithcr factually, legalty oi ethically plausiblc. One would nced to presumc
architects have completc controlovertheptansandacceptanceof these stateownd projectsio assert
an ethical conflict. Further, one would have to prcsume architects who have exceilent reputationsil.$tit fields would partake in unprofessional actions which would subject them to professional
ridicule and hardship as wetl as lawsuits in order to further an alrcady independently successful
contractor. -Ihesc 

are not presumptions that should be made to find rcal ethical conflict exists.

Very truly yours.

SEBASTIAN R. CABALLERO

MAP: src
cc: Mikc Hill
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Alesla Ardoin

Frorn:
Scnt:
To:
Subicct:

Michect Patt€rron (MAP@bngtaw.coml
Monday, May 1 1, 2009 10:46 AM
Alesia Ardoin
Requeet for info on WHLC o,wnershio

@@
MICIIAELA. PAITENSON

mao(Dlonolew.co.n

Ms Ardoin,
Per your r€qu€st, herc. i+ the informatio+ on WHLC.

Russell Washer- President 42.5% :hareholder
Mike Hill VP 21.5% shareholder
Rick Lipscomb Secfireas. 21.5% shareholder
Rex Cabaniss 15% shareholder

Mr. Hill oversees the production of all the conract documents and consructlon administration of all projects for the
firm.

On the Pennington project, he oversees Jason Eethany who handles the day to day construction administratlon of the
project. Mr. Hill attends all Jobsite meeting with Mr, Bethany.

et
r0t3 rrf trtt

Phonc: 22$922.51 10
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General Item

Ethics Board Docket No. BD 2009-816
1211812009

RE:

Appearance in connection with a request that the Board reconsider its decision not to waive the

$150 late fee assessed against Tracy Smith, for failure to timely file a Legislative ER-5/09

lobbying report.

Relevant Statutory Provisions, Advisory Opinions:

24:58

Comments:

Tracy Smith filed his Legislative ER-5/09 lobbying report that was due by June 25, 2009,3 days

late on June 28, 2009. He was assessed a $150late fee.

Mr. Smith states that afamily dog was hit and killed on the due date and as such he requested a

waiver of late fees for his father on June 28.2009. However, his father was not late filing his

report. Mr. Smith was under the erroneous impression that his father was late filing his report,

not himself who was actually late.

His waiver request was denied at the August 26,2009 Board meeting.

Mr. Smith then indicated, on October 2,2009,that he was experiencing technical difficulties

with the website server and could not access the system, and therefore he was late with the filing

of his report.

Ms. Smith has no prior late filings. (MDD)

Recommendations:

Deny the request for reconsideration.
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Latisha Thomas

(ffi

From:
Sent:
To:
Subject:
Attachments:

tsmith1887@gmail.com
Friday, October 02, 2009 5'.22 PM
Latisha Thomas
Re: IMPORTANT REMINDER-Lobbying Report Due Thursday, June 25, 2009
image001.jpg

Yes....l would like to appear before the board to discuss my fine. Than you, Tracy Smith

Sent via BlackBeny by AT&T

From: Latisha Thomas
Date: Fri,2 Oct 2009 16:36:09 -0500
To: Tracy Smith<tsmith I 887@gmail.com>
Subject: RE: IMPORTANT REMINDER-Lobbying Report Due Thursday, June 25,2009
Mr. Smith,

Your request for a reconsideration has been received. As discussed in our conversation, if you wislr to appear before tlre
Board it is necessary to indicate so that we may place this matter on the agenda as an appearance. An appearance is not
required but I amjust letting you know you do have that option. Feel free to call us with any questions.

Latisha

From : Tracy Sm ith [ma ilto : tsmith 1887@gmail.com]
Sent: Friday, October 02, 2009 4:07 PM
To: Latisha Thomas
Subject: Re: IMPORTANT REMINDER-Lobbying Report Due Thursday, June 25,2009

Latisha.
I would like to have my issue rvith regard to the Ntay expenditure report be reconsidered. In trddition to the
death of our tarnily dog I was experiencing technical difficulties u'ith thc'server and could not accs-ss the
system. I would always conrply r.vith the rules and conditions oftlre board. llowevor. it is my' strong f.;eling that
this was an extenuating circunrslance which should rvarrant a re-consideration.
Thank you.
Tracy Smith
On Mon, Jun29,2009 at 9:21 AM, Latisha Thomas <l.atisha.'l honrasirr)la.gov> wrote:

I rvill strbrnit this crnail t() thr' []()ar(l us ]our lerprcsL firr a u,air'cr al orrr'.lrrl\ lJtrat'tl nrcctirrg. Yrrrr rrill rcccivc
ccrrrespolrdencc llurn
notifled of tlrcir dccisiorr.

I have to send Icttt a letter asscssing tlrc late li'c firr this rcport. hou'ever. it rrill irrtlicale tlrat vr)u havc optcd to lilc a

w'ai"'er feqLrcst. \'rrrtr Dud's \,lll rcpolt is tirrrcl.r.. It rras lilctl irr clrrly..lunc.
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From: Tracy Smith [mailto:tsrnith I SSTrdgnrail.corn]
Sent: Sunday, June 28,2009 3:21 PM
To: Latisha Thomas
Subject: RE: IMPORTANT REMINDER-Lobbying Report Due Thursday. June 25,2009

l.ati:lra.

thing on {)Lrr nlinds was lilirrg crpcrttlitLrre rcporls. lhank rorr lilr -v()ut'c()nsi(lclllitrrt.

Please call rne if'\ou ltavc ln) queliti(rns.
-f 

racr, Srn itlr

'l'r 
uc'.v' l -)o n ov u n,\ n t it l t

,\ m it lt and ..t.s :oc' i ul c,s, [. [.('

(i ot;e r nrt t c nt u I Re ltu i on,s (' onst t I I i n;4

2:5 405-1001

From : Latisha Thomas [mailto : Lat isha."fhornastigLA. GOV]
Sent: Friday, June 19, 2009 4:55 PM
To: Ethics Louisiana
Subject: IMPORTANT REMINDER-Lobbying Report Due Thursday, June 25,2009

June 19.2009
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**You are receiving this email because you have not "finalized" the filing of your May 2009 expenditure
report as ofJune 19,2009**

! ! ! Attention Lobbyists ! ! !

REPORT DUE THURSDAY, JUNE 2S,2OO9

[reporting covering May l, 2009 - May 31, 20091

Because you were registered as a Lobbyist between May l, 2009 and May 31, 2009, you are required
to file the monthly Lobbying Expenditure Report which is tluc Jurrc f -5. 1009.

EVEN tF Y0l-r HAD N() IXPENDI"T'IjRIIS, YOU Mtisl't'lt-ti T'HIS RliPORr'.

CONFIRMATION:

An automated email is sent after you have successfully finalized your report. To view your report.
please visit our website, rv'wrv.ethics.state.la.ui and under the Lobbyist section, you may go to "search
lobbvists records".

AUTOMATIC LATE FEES

Pursuant to LSA-R.S. 42:l 157 and LSA-R.S. 49:78, if your expenditure report fbr the month of May
2009 has not been electronically finalized by June 25,2009, then an automatic late filing fee of 550 per'

dav, up to a maximum of $1,500, will be assessed for each day after June 25, 2009 until your report is
t-rnalized.
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If your report is not finalized by July 6,2009, the statTmust referyour failure to file to the Louisiana

Board of Ethics fbr consideration of additional civil penalties.

For assistance, please call Latisha Thomas or Michael Dupree at(225) 219-5600 or toll free at (800)

842-6630.

Louisiana Board of Ethics

Lobbying Program

Smith & Associates, LLC
Political and Legislative Consultants
Tracy D. Smith
Partner
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(ff SIAI-E tlF LriUtSrAftA
DEPABTT/ENT OF STATE CIVIL SERVICE

LOUISIANA BOARD OF ETHICS
P O. BCX n368

BATON ROUGE. LA /r821
(225) 219-5600

FAX (225) 381.72_71
1 -800-842_6630

www.ethtcs.state la.us

September l, 2009

Mr. Tracy Smith
4013 Hyacinth Avenue
Baton Rouge, LA 70808

RE: Ethics Board Docket No.2009-g16

Dear Mr. Smith:

The Board of Ethics, at its August 26, 2009 meeting, considered your request tbr a "good
cause" waiver of the $ 150 late fee assessed fbr your failure to timely fili the Legislative
Lobbyist Expenditure Report which was required to be filed with the Board of Ethics by June
25,2009 pursuant to LSA-R.S. 24:55(BX2).

The Board concluded, and instructed me to infonn you, that it has declined to waive the late
fee imposed. If a check or money order for $150 made payable to the Treasurer of the State
of Louisiana is not received on or before October 2. 2009, then this rnatter will be placed
before the Board for further action.

If you have any questions, please feel free to contact me.

Sincerely,

ts'-----^,--

UISIANA BOARD OF ETHICS

(A-{,' 
,,2

{i.cjset-Etifree
or the Board

EB:MDD

AN EQUAL OPPORTIJNITY EMPLOYER
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General ltem

Ethics Board Docket No. BD 2009-935
12n8/2009

RE: Appearance in connection with consideration of a request for an advisory opinion as to the
propriety of the Office of Coastal Protection and Restoration (OCPR) hiring a person whose
spouse works for an engineering firm that has contracts with the OCPR.

Relevant Statutory Provisions, Advisory Opinions: I I I lC(2Xd), I I l3A

Comments: The Office of Coastal Protection and Restoration (OCPR) is a newly-formed entity
that was created by combining parts of the LA Dept. of Natural Resources (DNR) and the LA
Dept. of Transportation and Development (DOTD). Brown and Caldwell currently performs
coastal planning and project management consulting work for OCPR under an existing DNR
contract. While the contract is with DNR, it is managed by OCPR; the work is also performed for
OCPR. Laura Belden is a regular-salaried, mid-level employee of Brown and Caldwell. Laura
Belden works full time as a project manager on the Coastal Impact Assistance Program. Chris
Williams, the head of project management at OCPR, directs the implementation of this work.
OCPR would like to hire Laura Belden's husband, Cory Belden, as a project manager. Chris
Williams would be Cory Belden's direct supervisor. If Cory Belden were hired by OCPR, he

would not participate in any selection process for any projects in which Brown and Caldwell
would be involved, nor would he manage, supervise or approve any of Brown and Caldwell's
work.

Section I l l lC(2Xd) of the Code prohibits a public servant from accepting anything of economic
value from a person who has or is seeking to have a business or financial relationship with the
public servant's agency. Ethics Board Docket No. 82-02D creates an exception to Section
111lC(2Xd) of the Code when the following factors are met: (1) the employee must be a
salaried or wage-earning employee; (2) the employee's salary must remain substantially
unaffected by the contractual relationship; (3) the public servant must own less than a
"controlling interest" in the company; and (4) the public servant must be neither an officer,
director, tmstee, nor partner in the company. In BD 2007-420 the Board concluded that Pam
Hazlett was able to continue her employment with Providence Engineering, a company with
contracts with LDEQ, while her husband, Jim Hazlett was employed with LDEQ. The Board
concluded that Ms. Hazlett may continue to work for Providence since she meets the
requirements set forth in BD No. 82-02D; (2) since Ms. Hazlett does not have a substantial
economic interest in Providence or the project between Providence and DEQ, Mr. Hazlett is not
prohibited from participating in transactions involving the project; and (3) since the individual
work performed by Ms. Hazlett on behalf of Providence on the project will not be subject to
review or approval or disapproval by Mr. Hazlett or his department, Ms. Hazlett is not prohibited
from working on this project for Providence. It appears that Cory Belden would meet the
requirements of 82-02D.
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However, there appears to be a violation of Section I I l3,{ of the Code. Section I I l3,A prohibits
public servants and members of their immediate family from bidding on or entering into a
contract, subcontract or other transaction under the supervision or jurisdiction of the public
seryant's agency. In BD 2007-420 Ms. Hazlett's work for Providence was not subject to review,
approval or disapproval by Mr. Hazlett or his department. Here, Laura Belden's work, performing
program management duties for the Coastal Impact Assistance Program is under the supervision
of Chris Williams, an employee of OCPR and Cory Belden's supervisor. (AMA)

Recommendations: Adopt the proposed advisory opinion.
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DATE

Shelton Dennis Blunt
Phelps Dunbar, LLP
P.O.Box 4412
Baton Rouge, LA708l2

Re: Ethics Board Docket No.2009-935

Dear Mr. Blunt:

The Louisiana Board of Ethics, at its December 18, 2009::tmgeting,
advisory opinion as to whether the Office of Coastal Prote.qtion
Cory Belden, when his wife Laura Belden is employed by
contractual relationship with OCPR. You stated Brown
planning and proj ect management consulting work and that w
of Natural Resources, the work is manased bv OCPR

Laura Belden is a regularly salaried employee
Caldwell. The contract with Brown and Ca
Impact Assistance Program (CIAP). Laura Beld,g4 per
as the project manager on CIAP
implementation of the work on the Cl

)r an
:hire

duties and serves

Williams, directs the
as a project manager for

OCPR and Chris Williams, the be his direct supervisor. Cory
Belden would not participate i
would be involved, nor would

anyprojects in which Brown and Caldwell
ise, or 4pry6Ve;any of Brown and Caldwell's work.

Generally, Segtion,, 1,,l, i lC€ d) of,the pfOhibits a public servant or his spouse from providing
son who has a contraptual, business or financial relationship with his

ion to Section 1111C(2Xd) contained in BD 82-02D that is
ia arc met: 1) the employee is a salaried/wage-earning employee,
y the relationship between the employer and his agency,3) he does

oompany, and 4) he is not an officer, director, trustee orpartner
i:0i"salaried employee whose wages would not be affected by the
Btown and Caldwell and OCPR: she does not own a controllins

ownership interest in Caldwell and that she does not serve as an officer. director. trustee
or partner of the',cQ the four elements of BD 82-02D are satisfied. Laura Belden
would be permitted
performs for Brown

ection 1111C(2Xd) of the Code to be compensated for services she

2irad::Caldwell while Cory Belden is employed with OCPR.

However, theBoard concluded andinstructedmeto informyouthat LauraBeldenis prohibited from
performing services for OCPR on behalf of Brown and Caldwell. Section 1113,A. of the Code
prohibits a public servant or member of his immediate family from bidding on or entering into any
contract, subcontract or other transaction which is under the supervision orjurisdiction ofhis agency.
Since the individual workperformedbyLauraBeldenonbehalfofBrownand Caldwell onthe CIAP
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Ethics Board Docket No. 2009-935
Page 2 of2
DATE

project will be subject to review or approval or disapproval by Corey Belden's department, Laura
Belden is prohibited from working on this project for Brown and Caldwel,l if Cory Belden is hired
by OCPR. ,.,,, .

This advisory opinion is based solely on the facts as set
presented may result in a different application of the provi.i
lssues no opinion as to past conduct or laws other than th
have any questions, please contact me at (225) 219-5600'&.

Sincerely,
LOUISIANA BOARD OF ETHICS

Alesia M. Ardoin
For the Board

facts as

The Board
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VIA HAND DELIVERY

Mr. Frank Simoneaux
Chairman
Louisiana Board of Ethics
617 North 'fhird Street
I-aSalle Building, Suite 10-36
Baton Rouge, LA 70802

Re: Request for Ethics Advisory Opinion

Dear Mr. Simoneaux:

I serve as counsel for Brown and Caldwell. Lucila Cobb, vice-president of Brown and

Caldwell, has asked me to request an advisory opinion from the Louisiana Board of Ethics
concerning Brown and Caldwell's continued contractual relationship with the Office of Coastal

Protection and Restoration ("OCPR"). The facts pertinent to this inquiry are more fully
described below.

Brown and Caldwell is an employee-owned private company with approximately 1.500

employees and over 40 offices. Laura Belden is a regular salaried, mid-level employee of Brown
and Caldwell. She has no contract signature authority and is neither an officer nor controlling
member of the company.

OCPR is a newly formed entity that was created by combining parts of the Louisiana
Department of Natural Resources ("DNR") and the Louisiana Department of Transportation and
Development ("DOTD"). OCPR has approximately 150 employees and manages over 200
coastal restoration and protection projects. Currently, all employees of OCPR are either DOTD
or DNR employees. but soon they rnay all become OCPR employees. I-aura's husband, Cory
Belden, is a registered Professional Engineer with the State of Louisiana. Cory would like to
accept a position of employment with OCPR as a project manager. He would likely be hired as a

DOTD employee, but he may eventually become an OCPR employee. Chris Williams, the head
of Project Management at OCPR, would be Cory's direct supervisor. Others within OCPR's
organization, such as someone from Engineering, could also become Cory's supervisor.

PD.2 l 80 | 5l .4
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n4r. Prunt Simoneaux
Scptenrber 15, 2009
Page 2

(.&

Brown and Caldwell currently perfbrms coastal planning and project management
consulting work for OCPR under an existing DNR contract ("the Contract") as a sub-consultant
to CSRS. While the Contract is with the DNR, it is managed by OCPR; the work is also
performed for OCPR. Chris Williams oversees the Contract. Laura currently works full time
under the Contract as a project manager, though she has worked for a variety of clients in the
past and may work for other clients in the future.

Currently, there are two components to the Contract:

i. Coastal Impact Assistance Program (CIAP) Program Management: Laura
works full time on this component, performing program management
duties for the CIAP program and serving as a project manager on CIAP
projects. Chris Williams directs the implementation of this work.

ii. Annual Plan Development: Laura does not currently work on this
component. Kirk Rhinehart, the head of Planning, directs the
implementation of this work.

Chris Williams is fully aware of the relationship between Cory and Laura. If Cory were
hired by OCPR, his work would be wholly unrelated to Brown and Caldwell's work for OCPR.
Cory would not participate in any selection process for any projects in which Brown and
Caldwell would be involved, nor would he manage, supervise, or approve any of Brown and
Caldwell's work.

Brown and Caldwell may pursue and be selected for additional work with OCPR and/or
DNR and/or DOTD in the future, either as a prime consultant or a sub-consultant. Moreover,
Brown and Caldwell may receive additional task orders under existing contracts as a sub-
consultant to CSRS, Chester Engineering or BEM.I

Prior to Cory accepting employment with OCPR, Brown and Caldwell requests the
Board's opinion as to whether Cory's employment with OCPR, while Laura works for Brown
and Caldwell, poses any violations of the Louisiana Code of Governmental Ethics (the "Ethics
Code"). Specifically, BC requests the Board's opinion as to the following questions:

i. Does the Ethics Code prohibit Cory from working for OCPR while Laura
is employed by Brown and Caldwell and performing work for OCPR
pursuant to a contract between OCPR and Brown and Caldwell (as a sub-
consultant to CSRS)? If certain criteria must be met in order for Cory's
employment to be deemed acceptable, what are those criteria?

Brown and Caldwell has two additional Engineering contracts as I ) sub-consultant to CSRS and 2) separately as
sub-consultant to Chester Engineering to perform Coastal Engineering work for OCPR. Each prime consultant
holds their respective contract with DNR. Chris Knotts is the head of Engineering at OCPR and oversees these
contracts. Brown and Caldwell currently does not perform any work under these contracts. Brown and
Caldwell also has an additional contract as subconsultant to BEM to perform Environmental Services for
Coastal Restoration projects for OCPR. BEM holds this contract with DNR. Jamie Favorite in Planning at
OC-PR oversees this contract. Brown and Caldwell currently does not perform any work under this contract.

PD.2l80 | 5l .4
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Itir. Itrank Simoneaux
Scpter,eber 15, 2009
Page 3

SDB:lmw:jlg
cc: Ms. Lucila S. Cobb

Mr. Robert D. Goodson

ii. Does the Ethics Code prohibit Brown and Caldwell from submitting
proposals and/or obtaining new work through OCPR, DNR, or DOTD,
either directly or as a subcontractor if Cory accepts a job with OCPR?

iii. Assuming that, under the present facts, an ethics violation would not occur
if Cory accepted a job with OCPR, would an ethics violation occur in the
event that Cory were promoted to a managerial position within OCPR
and/or Laura were promoted within Brown and Caldwell? If certain
criteria must be met in order for these promotions to be deemed
acceptable, what are those criteria?

If I can provide you with any additional information. please do not hesitate to contact me.

With kindest regards, I remain

Very truly yours,

PHELPS DLINBAR LLP

PD.2l80t5t4

December 2009 General Appearances Page 83 of 84



€b PHelps DrD-tBARup
I5ELOF,5 AT L^W

II Ciry Plaza . 4OO Convention Scrcct . Suire I IOO
Baton Rouge, Louisiene TOtO2-j6lt

P O. Box 44I2
Brton Rouge, Louisiena TogzI-44I2

(225) 7+6-02'85
Fax (zz5) t8r-9r97

ww*.phclpsdunbar.com

November 19.2009

Ntw Q3[6ar13, Ltr

Blron Rougc, Lrt

Hourton. TX

Landon, Englud

SHELTON DENNts ELUNT
t.r( ryl

ltrrun ltodlf CNfh..
(tlt) !7(.ozrl

bluntd@phrlpr.com

J:clt:on, MS

Tupelo, MS

Gulfporr, M$

Trrnpr, FL

25932400t

yIA FACSIMTLE

Ms. Alesia Ardoin
Attomey, Louisiana Board of Ethics
617 North Third Streer r\)
LaSalle Building, Suit 10-36 E i-i

Baton Rougc, LX zoeoe € f 'r< :u+,
Re: Louisiana Board of Ethics Docket No. BD Z00g-g35 ; A:;Brown and Caldwell ;vE.s,vu,. 

g **;l
Dear Ms. Ardoin: d- t*r

(*t !-n-
The Louisiana Board of Ethics is scheduled to discuss the above-referenceil runrrL

Friday, November 20, 2009 during its monthly meeting, My client and I are cumently collecting
additional information which we will be forwarding to you under separate cover. We would like
thc Board to have an opportunity to review this informarion prior to formalty considering this
matter, Therefore, we respfftfutly request that this matter be defened untit the Board's
December lE, 2009 meeting.

Pleqse let rne know if you have any questiorul or concems. With kindest rcgards, I
remain

Very truly yours,

PHELPS DUNBAR LLP

lmw:

PD.3t8t 3.s7, I
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